Copnep>xaHue:

Mage noffpund or type unknown

BBepneHue

MoHATME 3aWNThbl FpaXKgaHCKUX MpaB ABASeTCA 06LWmMM AN rpa>kaAaHCKoro npasa u
rpa>kgaHckoro npouecca (ct.crt. 11-16, 151 -152, rn. 207K, cT.cT. 2,3 map.rn. 1
MK). B MaTepnanibHO-NMPaBoOBOM CMbIC/I€ OHO CBSA3aHO C coaep>XaHnemM CybbeKkTUBHOIO
rpa>kg4aHCcKoro npaea. lNMpaBo Ha 3aWNTY - O4HO N3 NPABOMOYUN CYOBEKTUBHOIMO
rpa>k4aHCKOro rnpaBa, 3JIEMEHTOB €ro cogep>xaHusa n npeacrtasnseT cobon
BO3MOXXHOCTb NMPUMEHEHUA YNPAaBOMOYEHHbIM JINLOM Mep NPaBOOXPaHUTENIbHOIO
XapaKTepa, COOTBETCTBYOLWNX XapaKTepy CaMoro cybbeKTUBHOro npaBsa

HeonHo3Ha4yHOe ncnonb3oBaHne B KoHCTUTYyUun PO TepMnHoB "3awmTta"”, "oxpaHa", a
Takxe "obecnevyeHune", "rapaHtTuposaHue" n T.n. (cp., Hanpumep, CcT. cT. 38, 46, 52, a

Takxe CT. cT. 17, 18, 45) TpebyeT paccMOTpeHMsa BONPOCa O COOTHOLLEHUN 3aWKnTbl CO
CMEXHbIMU MOHATUAMMN.

Ecnn Bonpockl obecnevyeHns v rapaHTUN TArOTET K OCYLLECTBAEHUIO CyOBbEKTUBHbIX
npas (obecne4ynTb - "coenaTb BNOJIHE BO3MOXHbIM, E€NCTBUTESIbHbIM, peajibHO
BbINOJIHUMBIM"), TO YACHEHNE 3HAYEHNS U COAEPXKAHUSA TEPMUNHOB "3awmnTa", "oxpaHa",
"BOCCTAHOBJ/IEHNE" aBNAETCH 3a4a4el MMeHHO AaHHOro naparpada.

Mpuponon npaBa Ha 3aWNTY (ero Hepa3pbIBHOW CBA3bIO C CYObEKTUBHBLIM NPaBOM)
onpenensTCs ero Xxapakrtep n cogep)xaHume. 3TO Bblpa)KaeTCs, BO-MepBbiX, B TOM, 4TO
MpaBo Ha 3alnTYy, KakK U CybbeKTUBHOE NpaBo B LIE/IOM, eCTb Mepa BO3MOXXHOI0
noBeneHns yrnpaBoOMOYEHHOro iMua, HO NnoBeaeHns Luenesoro n bosee y3koro rno obbemy
- HaNpaBJ/IEHHOr0 Ha OOCTUXXEHNE BOCCTaAaHOBUTEIbHO-NpPeceKaTeIbHOW Lesn U
CBSI3@aHHOr 0 C NCMOJIb30BaHMUEM Mep NMPaBOOXPaHUTENBHOINO XapakTepa. Bo-BTopbIX,
Mepbl NPaBOOXPaHUTESIbHOIMO XapakTepa 40J/IXKHbl COOTBETCTBOBATb XapakKTepy CaMoro
CybbekTMBHOIro npasa. B-TpeTbux, NpaBo Ha 3aWNTY, Kak 1 CyObeKTUBHOE NpaBo B
LLesnoM, BKJOYaeT B ceba HECKOJIbKO BO3MOXKHOCTEN, obecneymBatoLlLmx peanmsaunto
CybBbeKTMBHOIo NpaBa Ha pa3J/IM4yHbIX €e 3Tanax U B pasINyHbIX CUTYyaLnax.
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3alnTa rpa)KaaHCKuxX rnpas MMeeT crneLnanbHbin 06beKT B BUae CybbeKTMBHOro npasa,
3aKpernjeHHOro 3aKoHO4aTeNbCTBOM U UHbIMW MPABOBLIMW aKTaMU 3a YY4aCTHUKOM
rpakgaHckoro obopoTa.

OOHNM N3 rNaBHbIX YC/I0BUIN 3aKOHHOCTUN CYObEKTUBHBLIX FPa>KAaHCKMNX MpaB SBASETCS
3aKOHHOCTb OCHOBAHWUSA X BO3HUKHOBEHUA. OQHAaKO rpa)kKaaHCKoe npaso,
MCNosb3ytoLllee B OCHOBHOM [03BOJIEHMNE, [0MNYCKAaeT BO3SHUKHOBEHME MNpaB 13
OCHOBAHWMN, HE NMPeAYCMOTPEHHbIX 3aKoHO4aTeIbCTBOM. Taknum obpa3om, ans
XapaKTepPUCTUKN NnpaBa 1 onpeaesieHns oTHOLWEHUSA K HEMY 3aKOHa KpoMe (BMecCTO)
KOHKPEeTHOMN HOpMbl Noa4vac TpebyeTcs ncnosib30BaHME OCHOBHbLIX MPUHLIMMOB
rpa>kKAaHCKoOro npaea, "obLwmx Havyana u CMbICNa Fpa)KAaHCKOro 3akoHogaTenbCcTBa" (CT.
cT.1,6,8TKwu ap.). NMNpn HECOOTBETCTBUN AENCTBUN CMbICY FPaXaAaHCKOro
3aKOHO4aTeNbCTBa 3a COBEPLUEHHbLIMN OENCTBUAMN HE NPU3HAETCA lopnanyeckas cuna,
OHWN pacCMaTPUBAIOTCA KaK lOPUANYECKN HEUTPAJIbHbIE N B OTHOLLEHUWN MOPOXXAAEMbIX
MMU NpaB He OCYLLEeCTBAAETCS rpa>KaAaHCKO-NpaBoBas 3aWlunTa.

Ycnosua n npepesnbl 3aWMThl FpaXKAaHCKUX MpaB 3aBUCAT U OT coaep>XaHus
CybBbEeKTMBHOIO NpaBa, Tak Kak 3alMLLaTbCa MOXET TOJIbKO TO N B TaKUX nNpejenax, 4To
N B KaKux npegenax npmsHaetcd. OQHaKo He BCe CyObeKTUBHbIE MpaBa UMEKT YEeTKO
O4YepyYeHHble 3aKOHOA4ATENIbCTBOM UM MHOUBUAYAJIbHBIMW BONIEBbIMU aKTaMW FPaHNLbI,
K KOTOPbIM NMPUMbIKaOT 0bLme n cneymaibHble 3anpeThl. 3aKOH MOXKET B pAae Cllyyaes
MOCTaBUTb 3aLLUMTY NMpaB B 3aBUCUMOCTb OT TOro, OCyLLEeCTBASANCL 1IN 3TWN NpaBa
pa3yMHO n gobpocosecTHo (nN. 3 cT. 10 IK).

XapakTep obLiero npaBuia HOCUT OTKa3 B 3alliKMTe NpaBa MLy, OCYLLEeCTBSIOWEMY ero
C HapyLlleHneM obLnX 1 YacTHbIX npeaesnoB. OKOHYaTEIbHOE peLleHne Nno 3ToMy
BOMPOCY O0JIXKHO ObITb MPUHATO C Y4€TOM BCEX 0OCTOATENBLCTB, CBA3AHHbIX C
Cy6beKTUBHbLIM MPABOM.

NTak, ecnn Kakne-nnbo npaBa B 3aKOHOAATENIbCTBE HE MPU3HAOTCA CYyObEKTUBHbLIMU
rpa>kgaHCKUMK NpaBaMu, UM NPU3HATCS lopnanyeckn 6e3pasinyHbiMU, NN NMeeTCA
3anpeT Mbo orpaHUYeHne Ha X 3alnTy, TO OHU HEe MOTryT ObiTb 3aLLUWLLEHbI B
rpa>kAaHCKO-NPaBoOBOM Mopsigke.

Llenb paboTbl - paccMOTpeTb (hOPMbl 3aLLNTbI FPaXKAaHCKMX NpaB..

IOns 0OCTUXXEHNSA NOCTaBJ/IEHHON Lienn HeobxoaMMOo pewnTb cenyoume 3anadn:
PACCMOTPETb OXPaHy M 3aLUMUTY rpa>KAaHCKUX NpaB, N3y4YnTb NOHATHE cnocoba 3alunThl
rpakAaHCKNX NpaB, NCCNIe0BaTbh MEPbI 3aLUUThl U Mepbl OTBETCTBEHHOCTH,
NpPoaHann3nNpoBaTb POPMbI 3aLLUTbI FPAaXKAAHCKUX NpaB.



1. NMoHATUe 3aUThl rpa>kaaHCKUX nNpas

1.1 OxpaHa ¥ 3alUTa rpa>kaaHCKuxX npas

HopManbHbIN rpakaaHcknin obopoT npearnosiaraeT He TOJIbKO NMpuU3HaHue 3a
cybbekTamum onpenesieHHbIX rpaXKaAaHCKUX npae, HO U obecnevyeHne nx HagexHown
NMpPaBOBON OXpPaHbl. B COOTBETCTBMU CO CJIOXKMBLUENCSH B HAayKe Tpaguumen noHaTnem
“oxpaHa rpa>kgaHCckux npas” oxBaTblBaeTCSA BCA COBOKYMHOCTb Mep, obecnevynBatoinx
HOPMaJibHbIN X004 peanusauynm npasl. B Hero BKJ1l0YalOTCA Mepbl HE TOJIbKO MPaBOBOro,
HO Y SKOHOMMYECKOro, NoJIMTUYECKOro, OpraHnU3aLMOHHOro N MHOro XxapakTepa,
HanpagJ/ieHHble Ha CO3[aHne HeobXxooNMbIX YCNOBUN A5 OCYLLECTB/IEHNA CYObEeKTUBHbIX
npas. YTo KacaeTcs COOBCTBEHHO NMPaBOBbIX Mep OXPaHbl, TO K HAM OTHOCATCS BCE Mepbl,
C MOMOLLbIO KOTOPbIX 06ecnevynBaeTCs Kak pa3BUTUE rparKgaHCKUX MPaBOOTHOLLEHUN B
NX HOPMaJlbHOM, HEHAPYLEeHHOM COCTOAHUN, HanpuMep, 3aKpernsjieHne rpa>k4aHckomn
npaso-, neecnocobHOCTU CybbeKToB, yCTaHOBIeHUe 06593aHHOCTEN N T. M., TaK n
BOCCTaHOBJIEHME HAaPYLUEHHbIX U OCNOPEHHbLIX NPaB N NHTEPEeCOoBs.

Hapsay C TakKUM LUMPOKUM MOHUMAHUEM OXPaHbl B HAYKe 1 B 3aKOHOAATebCTBE
NCMOJIb3YyeTCA U MOHATUE OXPaHbl B Y3KOM CMbIC/Ie C/loBa. B 3ToM ciyyae B Hero
BKJIOYAIOTCA JINLLb Te NMPeayCMOTPEHHbIe 3aKOHOM Mepbl, KOTOPble HarnpaB/ieHbl Ha
BOCCTaAHOBJIEHNE UAN MPU3HAHNE FPaXKAaHCKUX MPaB M 3aLLNTYy UHTEPEeCcoB npu nx
HapYLLUEHUM UK ocnapuBaHnin. B uensx nsbexxaHne TEPMUHOSIOMNYECKON My TaHWLbI
OXpPaHy B Y3KOM 3HA4Y€HMM 3TOro CJI0BA NPUHATO NMEHOBATh 3aLLMUTON rPaXKAaHCKMX
npas.

3almMTa rpa)K4aHCKMUX NMpaB — oHa N3 BaXXKHENLLINX KaTEropmin TeEOPUM rpa>KjaHCKoro v
rpa>kaaHCKo-npoLeccyasibHoro npaea, 6e3 ysscCHeHMUs KOTOPOM BECbMa CJI0OXKHO
pa3obpaTbCs B XapakTepe N 0COBEHHOCTAX rpakaaHCKO-NPaBOBbIX CaHKLU WA, MEXaHN3Me
NX peannsaunm n Apyrmux Bornpocax, BO3HMUKALWMNX B CBA3N C HAPYLUEHMEM IPa’KAaHCKUX
npas. NiccnenoBaHne OaHHOW KaTeropuu npennonaraeT, B CBOK 04epelib, BbISCHEHME
colep>XaHUs N COOTHOLLIEHUS pada B3aMMOCBSA3aHHbIX MOHATUNA, K YACY KOTOPbIX B
nepBylo o4epeb OTHOCUMTCSA CaMO NPaBo Ha 3alnTYy.

CybbeKkTuBHOE rpa>kAaHCKoe NpaBo Ha 3awmnTy. B obuiemM Buae npaBo Ha 3alWMUTy MOXXHO
onpenennTb Kak NpeaoCcTaB/e€HHYO YIPaBOMOYEHHOMY INLY BO3MOXXHOCTb NPUMEHEeHNA
Mep NMPaBOOXPaHNUTENIbHOIO XapakTepa OJ19 BOCCTAHOBJIEHUS €ro HapyLUeHHOro uam



ocrnapvBaeMoro npasa. [NpaBoBas KBanndumkauma JaHHOW BO3MOXXHOCTW Bbi3blBaeT
cnopbl B cmTepaType. CornacHo TpaguUNMOHHOM KOHLeNUUn, NpaBo Ha 3alnTy aBNseTCs
COCTaBHOM 4aCTblo CaMOro CybbeKTUBHOIO Npasa Hapsa4y C NpaBoM Ha COBCTBEHHbIE
[ENCTBNS, a Tak)Xe NpaBoM TpeboBaTb ONpPeAeseHHOro NOBEAEHNS OT 06s13aHHbIX nLLZ.
Mo MHeHUIo psfa y4yeHbix, obecneyeHHOCTb CYObEKTUBHOMO NMpaBa BO3MOXXHOCTbIO
roCyAapCTBEHHOIr0 MPUHYXXOEHNA—3TO €ro HeoThbeMJIEMOE Ka4yeCTBO U TaKas
BO3MO>XHOCTb CyLLECTBYET He NapasiiesibHO C APYruMu, 3aKpensieHHbIMU B
Cy6BbEeKTUBHOM MpaBe BO3MOXXHOCTAMU, @ CBONCTBEHHA UM CaMUM, TakK Kak 6e3 aToro
OHU He 6NN Bbl OPUANYECKUMI BO3MOXKHOCTSIMMS. HECMOTPS Ha HEKOTOPbIE pasnnyns,
CyLLecTBYOLME MeXAY dTUMUN TOYKaMM 3PEHNSA, MPUHLNMNASIbHBIX PACXOXXOEHUN MeXAY
HUMW HET, TaK Kak B 060MX cy4yasx NpaBo Ha 3allNUTy pacCMaTpPUBaAETCH B KaYyecTBe
ob653aTeNbLHOro 3sleMeHTa caMoro CybbekTUBHOIO npasa.

TakoMy MOHMMaHNIO NpPaBa Ha 3alWNUTy NMPOTUBOCTOUT MoJlyyarulee Bce bonbliee
pacnpocTpaHeHne B 1nTepaType MHEeHNEe, B COOTBETCTBMM C KOTOPbIM NPaBOo Ha 3aliuTy
npeacTtaBnseT cobonm camocToAaTenbHOe CybbekTUBHOE NpaBo [laHHOE NpPaBo B KayecTBe
peanbHOW NMPaBOBON BO3MOXXHOCTW NMosBASeTCs y obnagatens peryasaTUBHOIMO
rpa>kK4aHCKOro npasa JiMwb B MOMEHT HapyLUEHUSA UM OClapuBaHUsA NOCAeaHEero v
peann3lyeTcs B paMKax BO3HUKAKOLEro Npy 3TOM OXPaHUTENIbHOIN0 rpa>kgaHCcKoro
NMPaBOOTHOLLIEHNS. ITa No3nunsa npeactasnsgeTcsa Hanbonee ybegutenbHom [7].

Kak n noboe gpyroe cybbeKTMBHOE NpaBo, NpaBo Ha 3allnTy BKJOYaeT B cebs, c ogHON
CTOPOHbI, BO3MOXXHOCTb COBEPLUEHUS YNPAaBOMOYEHHbIM JINLLOM COBCTBEHHbIX
NONIOXKNTESIbHbIX AEeNCTBUA N, C 4PYrONl CTOPOHbI, BO3MOXXHOCTb TpeboBaHus
onpeneneHHoOro noseneHmns ot obasaHHoro nnua. NpaBo Ha COOCTBEHHbIE AeNCTBUSA B
[AHHOM cJlydae Bkto4YaeT B cebsa Takme mepbl BO3AENCTBUSA Ha HapyLIUTens, Kak,
HanpumMmep, Heobxoanmas obopoHa, NpUMeHeHne Tak Ha3biBaeMblX ONepaTUBHbIX
caHkuum n T.4. Npaso TpeboBaHMA onpenesieHHOro nosefgeHnsa oT obsazaHHOro nuua
OXBaTblBaeT, B OCHOBHOM, Mepbl BO3AENCTBUSA, MPUMEHSEMbIE K HAapYLLNTENIO
KOMMETEHTHbIMU roCyapCTBEHHbIMN OpraHaMu, K KOTOpbIM noTepneswmnit obpawiaeTtcs
3a 3alMTON HapyLweHHbIx npas [9, C. 34].

NMpeomMeToM 3aWNThbl ABASAKOTCHA HE TONIbKO CYyObeKTUBHbIE FparkgaHCKUe npaBa, HO 1
oXxpaHsiemMble 3aKOHOM nHTepechl (cT.3 IMK). CybbekTuBHOE rpakaHCcKoe npaBo 1
OXpaHSAEeMbI 3aKOHOM NHTEpPEeC ABAAITCA O4eHb BAM3KMMN 1 3a4aCTyl0 COBNaaaloWwmMmMm
rMPaBoOBbIMU KAaTeropmsmu, B CBSA3N C YEM OHM He BCerga pasrpaHn4mBatoTCAa B
nuTtepaType. B camom gene, B OCHOBE BCAKOIro Cy6bLEeKTUBHOMO NpaBa IeXUT TOr UAun
WHOW NHTepec, A1 yAO0B/ETBOPEHUSA KOTOPOro CybbekTMBHOE NpaBo n
npenocTtasnseTca ynpaBoMoyeHHOMY. OQHOBPEMEHHO OXpPaHAeMble NHTepecChl B



60/bLUIMHCTBE C/lyHaeB 0NoCpenyoTCs KOHKPETHbIMU Cy6beKTMBHBLIMY NpaBaMun, B CBA3U
C 4YeM 3awmTa Cy6b bEKTUBHOIO NpaBa NpeacTaBnseT coboi 1 3aWmTy OXpaHAeMoro
3aKOHOM MHTepeca. Tak, HanpuMep, NHTepPeC apeHaaTopa B N0JIb30BaHUN NMYLLLECTBOM
BbICTynaeT B popMe CybbeKTMBHOI0 NpaBa BJAaAEeHUS 1 NOJIb30BaHNSA MUMYLLECTBOM,
3aLlUNTON KOTOpOro obecrnevynBaeTcs 1 3alMTa COOTBETCTBYIOLWErO MHTEepeca.

OOHaKo cybbeKkTbl Fpa)KAaHCKOro npasa MoryT obsiagaTtb N TaKUMUN MHTEpecamu,
KOTOpble He onocpenylTcs CybbekTUBHbIMI NpaBaMun, a CyLLECTBYIOT CaMOCTOSATE/NIbHO B
hopMe oxpaHsAeMblIX 3aKOHOM MHTEPEeCOB U, KakK TakKoBble, NogJiexxaT 3alinTe B ciyyae
NX HapyweHus. NMprumepamMn MOryT CAYy>XUTb TpeboBaHMA 0 3aLUMTeE YeCcTn n
OOCTOUHCTBA, 00 0OXpaHe XUMNLLHbIX MHTEepPecoB YJ1IeHOB CEMbW HaHUMaTeNsA Npu
NPUHYONTENbHOM 0bMeHe, 0 MPU3HaHUKN CAENKN HeEAENCTBUTENIbHON U T.4. 3almnTa
OXpaHAEeMOro 3aKOHOM nHTepeca, a He cobCTBEHHO CybbLEKTUBHOIO NpaBa, UMeeT MecTo
N B TeX CNyYasx, Korga B pe3yjibTaTe NpaBoHapyLleHns caMo CyObeKTUBHOE NpPaBo
npekpalwaeTcsa. Hanpumep, Npn YHNYTOXKEHUW BELLW NMPaBo COOCTBEHHOCTN Ha Hee He
MOXXEeT BbITb 3allMLLEHO, TAaK KaK ero yxe He cyuecTtByeT. CengoBaTesibHO, pe4b MOXKeT
NOTW NNWb O 3aLLMTe OXPaHAEMOoro 3aKOHOM MHTepeca bbiBwero cobcTBeHHMKa Bewn B
BOCCTAHOBJIEHNM CBOEr0 MMYLLLECTBEHHOIO MOJIOXKEHUS, KOTOPbIN obecnevynBaeTcs C
MOMOLLLbIO UCKa N3 NPUYMNHEHMNS Bpeda WK MHOMo afileKBaTHOM0 B3aMMOOTHOLLEHUAM
CTOpPOH crocoba 3awnTbl. TaknM obpa3om, OXpaHsaeMbll 3aKOHOM MHTepecC HepeaKo
BbICTYMNaeT B rpa>k4aHCKOM rMpaBe B Ka4yeCcTBe CaMOCTOATEs/IbHOro NnpeaMeTa 3aLlmnThl.

1.2 NMoHAaTMe cnocoba 3aunTbl rPa>kKAaHCKUX NpaB

Moa cnocobamu 3awinTbl CYyOBbEKTUBHBIX FPa>KAaHCKMX NPaB MOHUMAOTCSA 3aKpenJJieHHbIe
3aKOHOM MaTepuasibHO-NPaBOBbLIE Mepbl MPUHYAUTENLHOINO XapakTepa, NoCpeaCcTBOM
KOTOpPbIX MPON3BOAUNTCA BOCCTAaHOBNIEHME (MPU3HaHME) HapyLUeHHbIX (0OcnapuBaeMblX)
rnpas N BO34ENCTBUE Ha npaBOHapyLUMTenﬂ4. ObLwmnin NnepeyeHb 3TUX Mep faeTcs CT.
12K, roe roBopuTCS, 4TO rpa>kgaHCKMe rnpasa 3alunatoTca NyTeM NX NPU3HaHNS;
BOCCTAHOBJIEHMSA MOJIOXKEHUS, CyLLEeCTBOBABLUEro A0 HapyLIeHNs rnpasa, 1 NpecevyeHuns
OEeNCTBUNA, HapyLUaLWMX NMpPaBo UanM co3fatowmnx yrpo3y ero HapyLeHus; npusHaHns
OCNOPUMON CAENKN HEAENCTBUTENIbHON N MPUMEHEHUSA NOCNeACTBUN ee
He0enCcTBUTENbHOCTU, NPUMEHEHNS NOCNeACTBUN HEAENCTBUTENbHOCTU HNYTOXKHON
COeNKW; NPU3HaHUA HeLeNCTBUTE/IbHbIM aKTa rocyiapCTBEHHOIr0 OpraHa uian opraHa
MEeCTHOro caMoynpaBJ/ieHUs; CaMO3alNTbl NpaBa; NMPUCYXXAEHNS K UCMOJIHEHUIO
0653aHHOCTN B HaType; BO3MeLleHUs yObITKOB; B3bICKaAHNA HEYCTOWMKW; KOMMNEHCcaunn
MOpaJIbHOro Bpea; npekpaweHnsa nian naMeHeHuUs NPaBoOTHOLWEHNSA; HENPUMEHEHNS



CYAOM aKTa rocygapCTBEHHOro opraHa Wam opraHa MecTHOro caMoyrnpasJieHus,
npoTmBoOpeYaLlero 3akoHy; NHbIMK cnocobamu, NpeayCMOTPEHHbIMN 3aKOHOM. [JaHHbIN
nepe4vyeHb e4Ba M MOXXHO NPU3HaTb Hay4YHO 060CHOBaHHbLIM BBMAY TOr0, 4TO HEKOTOPLIE
N3 YyKa3aHHbIX B HEM CNOCOO0B 3alLNThbl B3aMMHO NepeKpbIBalOT Apyr Apyra, a opma
3aWKnThbl (CaMo3almMTa) Npu3HaHa oAHUM K3 ee crnocoboB. TeM He MeHee, 3aKpenaeHne B
3aKOHe Ja)Ke B TaKOM HecoBepLleHHOM Buae Hanbonee pacnpocTpaHeHHbIX cnocoboB
3alWNTbl ABAAETCA NONE3HOM MEPOM, TaK KaK NoTepneBLIMe OPUEHTUPYIOTCS Ha
BO3MOXXHbI MIHCTPYMEHTapUin CPencTB 3alMTbl CBOUX HAaPYLLUEHHbIX NpaB, 4TO
obnervyaeT nx Boibop.

Kak npaBuno, obnagatenbs HapyLweHHOro npaBa MOXXeT BOCMOJIb30BaTbCsA He NtobbIM, a
BMOJIHE KOHKPETHbLIM CNoCcobOoM 3almnTbl CBOEro npasa. 3a4acTyto cnocob 3awmnThbl
HapyLUeHHOro rnpasa npsAMo onpeaesieH crneynasbHbiM 3aKOHOM, perJiaMeHTUPYIOLWNM
KOHKpEeTHOoe rpa)KaaHckoe rnpaBooTHoLWweHue. Tak, HanpuMmep, CO6CTBEHHUK, KOTOPbIN
He3aKOHHO JInLEeH BflafeHnsa Bellbio, B cOoTBeTCTBUKU co CcT. 301K, Bnpase
nctpeboBaTb €e N3 Yy)KOro He3aKOHHOI0 BfIa€HUS, T. €. BOCCTAaHOBUTb NOJNIOXKEHME,
CyllecTBOBaBLIee A0 HapyLlleHns npaea. Yawe, ogHako, obnagatento CybbekKTUBHOIO
npaBa NpeaocTaBAsaeTCa BO3MOXHOCTb onpeneneHHoro soibopa crnocoba 3aWmTbl CBOEro
HapyLeHHOro npasa. Hanpumep, B forosope noapsna, ecaav noapsaguvmk gonyctumn
OTCTYNJIeHNS OT YyCJIOBUI OOroBopa, yxyawmsLwine paboTy, nam gonyctun nHole
HeooCTaTKM B paboTe, 3aKa34yunk Brnpase No cBoemy Bbibopy noTtpeboBaTb
6e3B03Me34HOro NCNpaB/ieHNS YKa3aHHbIX HEAOCTAaTKOB B Pa3yMHbIA CPOK, NN
YMEHbLUEHNSA YCTaHOB/IEHHOM 3a paboTy LeHbl, Win BO3MELLEHNSA CBOUX PacXO4oB Ha
yCTpaHeHne HeJOoCTaTKOB, Korga npaBo 3aka34yMka YCTPaHATb NX NPenyCMOTPEHO B
norosope nogpsaga (ct. 723 MK).

3akpensieHne B crneumasabHbIX HOpMax Tex NWIN UHbIX CNOCO60B 3aLLMTbIl, PaBHO Kak U1
BbIbOp cnocoba 3alunTbl U3 YMUCna NpeaycMoTpeHHbIX CT. 12 TK B Tex ciiy4asax, Korga B
crieunasnbHbIX HOPMax HET YKa3aHUM Ha KOHKpPeTHble cnocobbl 3aWnThl, B CBOKO o4Yepenb,
onpenensTcs cneundprnKon 3awniaemMoro npaga N XxapakTepoMm HapyLleHus.
Hanpumep, Takme cnocobbl 3aLlmnThl, Kak Bo3MelleHne yObITKOB U B3bICKaHWUE HEeYCTONKMN,
MPUMEHSAITCA Yalle BCero npu HapyweHnm nMmyLecTBeHHbIX npas. HanpoTus,
rnpeceyeHne 0enCTBUN, HapyLUaOLWMX MPaBo UM CO3LatoWNX Yrpo3y ero HapyLueHus,
ABNAETCA TUMNMNYHBbIM CMOCOBOM 3aLNTbl IMYHBIX HEMMYLLLECTBEHHbIX NpaBs [5, C. 22].
HoCTaToO4YHO 04EeBNOHO BANAHME Ha BbIDOP KOHKPETHbIX CNoCOob60B 3aLlUMThl 1 XapakTepa
npaBoHapyLweHnd. Tak, ecain B pesyJsibTaTe npaBoHapyLleHnsa cydbbekTUBHOE NpaBo
MOJIHOCTbIO YHUYTOXAeTCs, BOCCTAaHOBUTb MOJIOXKEHMe, CyLlecTBOBaBLUee 40 HapyLleHns
npaBa, NPaKTUYECKN HEBO3MOXXHO, U MOTOMY NognexxaT NpUMeHeHUo Te Crnocobbl



3allMTbl, KOTOPbIE HaNpaB/IeHbl HA 3arja)KnBaHWe NPUYNHEHHOI 0 Bpeaa, - B3blCKaHMe
yObITKOB U HEYCTONKM, BO3MELLEHNE Bpea B HaType 1 T. n. Taknum obpa3om, xoTs
obnapaTenb HapyLWEHHOro CybbeKTMBHOMO NpaBa B 04epPYEHHbIX 3aKOHOM paMKax
CaMOCTOSITE/NIbHO BblIbMpPaeT KOHKPETHbIN CNocob ero 3alunThl, CaM 3TOT Bbl6op 06bI4HO
npenonpenensieTcs oTMeYeHHbIMM Bbllle 06CToATEeNbCTBAMM.

2. ®opMbl 3alUUThI FTPa>kKAaHCKUX Npas

2.1 Mepbl 3alLUTbl U MepPbl OTBETCTBEHHOCTH

CnepyeT y4nTbiBaTb, YTO YKa3aHHble B CT.12K cnocobsbl 3amnTbl HEOAHOPOAHbLI MO
CBOEN IPUANYECKON NpUpoLe, YHTO TakKXXe OKa3blBaeT CyleCTBEHHOE BJIMSHME Ha
BO3MOXXHOCTU UX peannsaumn. Hanbonee pacnpocTpaHeHHbIM B IMTepaType ABASETCS
UX nogpasneneHne Ha Mepbl 3alUTbl U Mepbl OTBETCTBEHHOCTU, KOTOPbIE pa3/indatoTcs
Mexxay cobon No 0OCHOBAHMAM NMPUMEHEHUNS, COUMANIbHOMY Ha3HAY€HMIO U BbIMOJIHAEMbIM
DYHKUMAM, MPUHLUMNAM peann3aunm n HEKOTOpbIM APYyruM MoMeHTaM. Hanbonblyo
MPaKTNYECKYIO0 3HAYNUMOCTb NPU 3TOM MMEET To 0BCTOATENbCTBO, 4TO, NO 0bLemy
rnpasuy, Mepbl OTBETCTBEHHOCTU, B OT/IN4ME OT Mep 3aLUnNTbl, MPUMEHSAIOTCS JINLWb K
BMHOBHOMY HapyLunTento cybbeKTUBHOMO NpaBa M BbiPa>katoTCsA B A0MOJIHUTENbHbIX
obpemMeHeHNsX B BUOE NULLIEHNS NPaBOHAPYLLINTENS onpeaesieHHbIX NpaB nan
BO3JI0)KEHUS Ha HEro A0OMNOJIHNTENbHbIX 06a3aHHOCTen. Cpean cnocoboB 3alnThI
rpa>kKAaHCKUX Npas, NpeayCcMoTpPeHHbIX CT.12I'K, MepaMn 0TBETCTBEHHOCTU MOTyT ObITb
MPU3HaHbl NLLb BO3MelleHne YObITKOB, B3bICKAHNE HEYCTOMKN N KOMMNEHCcauuns
MOpaJibHOro Bpeaa; BCe oCTaslbHble ABAAITCA MepaMu 3aLUThI.

ObpaTtnMmcsa K 6onee geTasibHOMY aHaNN3y 3aKpenseHHbIX CT.12NK KOHKpeTHbIX
cnocoboB 3awmnTbl. [epBbIM U3 HUX HA3BaHO Npu3HaHUe cybbEeKTMBHOIrO Npasa.
HeobxoammocTb B flaHHOM criocobe 3alnThbl BO3HUKaeT Torga, Korga Haav4dme y amua
onpenesieHHoro cybbLeKTMBHOIro npasa nogBepraeTcsd COMHEHUO, CyObeKTUBHOE NMpaBo
ocrapuBaeTcCs, OTpULaeTCa Uan UMeeTCsa peasibHada yrpo3a Takux AeNCTBUN. 3a4acTyto
HeonpeaeneHHOCTb CYyObeKTUBHOIO NpaBa NMPMBOAUT K HEBO3MOXXHOCTU €ro
NCNoJsIb30BaHUA UK, MO KpanHen Mepe, 3aTpyaoHSeT Takoe ucnosibioBaHue. Hanpumep,
eCsin COBCTBEHHUK XXNIOr0 AOMa He MMeeT Ha Hero rnpaBoyCTaHAaBINBAOLWLNX
JOKYMEHTOB, OH He MOXKEeT 3TOT AOM NpoAaTb, N0AapuTb, 0OMeHATb 1 T.4. NMpu3HaHune
rnpaBa Kak pa3 1 ABJSeTCA CPefCTBOM YCTPaAaHEHUA HeonpeaesieHHOCTN BO
B3aMMOOTHOLWEHNAX CyOBbEeKTOB, CO34aHNsA He0OXOANUMbIX YC/IOBUN A1 €ro peasan3aunm



N NpeaoTBpPaLLeHNs CO CTOPOHbI TPETbUX JINL, AENCTBUNA, NPENSTCTBYIOLWMNX ero
HOPMaJIbHOMY OCYLLECTBJIEHUIO.

NMpu3HaHWe NpaBa Kak CpeacTBa ero 3alnTbl N0 CaMOn CBOEN Npupone MoxXeT ObiTb
peann30BaHO NMLb B OPUCANKLNOHHOM (cynebHOM) nopaake, HO He MyTEM COBEpPLLUEHNS
NCTLOM KaKNx-NMbo camocTosTesIbHbIX OOHOCTOPOHHUX AeNncTBuUn. TpeboBaHMe Nctua o
NMpU3HaHMKM rNpaBa obpalleHo He K OTBETYMKY, a K CyAy, KOTOPbIN AO/IKEH ohunLlmanbHO
NOATBEPANTb HaNM4YMe NN OTCYTCTBUE Y NCTLLA CMOPHOro npasa.

B 6onblunHCTBE cnyyaes TpeboBaHMe 0 Npu3HaHUM CyObEKTUBHOIO NpaBa ABAAETCS
HeobxoaAMMOW NPeAnOChI/IKON MPUMEHEHUSA NHbIX NpeayCcMOTpeHHbIX €T.12IK cnocobos
3awWmnThl. Hanpumep, 4To6blI BOCCTAaHOBUTbL MNOJIOXKEHME, CyLLeCTBOBaBLUEE A0
HapyLUEeHUS, UKW MPUHYAUTb OOJKHUNKA K BbIMOJIHEHUIO 0683aHHOCTM B HaType, ucrtey,
DOJKEeH A0Ka3aTb, YTO OH obnlafaeT COOTBETCTBYHOLWMM NPaBOM, 3alUTbl KOTOPOro OH
nobuBaeTcsa. OgHako Hepenko TpeboBaHMe 0 NPU3HaHUM NpaBa UMeeT
CaMOCTOSTEes/IbHOE 3HAaYEeHME N He noraowaeTcsa gpyrumm cnocobamm 3awmnTol. Tak,
NPU3HaHMe NpaBa sBASETCSA pacnpoCcTpaHeHHbIM cnocoboM 3aLmnThl NpaBa
Ccob6CTBEHHOCTU, APYrmux abContoTHbIX (MPaBO X03INCTBEHHOr0 BEAEHMUSA, NPaBO

aBTOpPCTBa U T.0.) N OTHOCUTENbHbIX npaB5.

BoccTaHOBIEHNE MOJIOXKEHNSA, CyLWeCTBOBaBLUEro 40 HapyLeHUs rnpaBa, Kak

CaMOCTOSATE IbHbIN CNOCOO 3aLlnThl MPUMEHSAETCSA B TeX C/lydasx, Korga HapyLleHHoe
perynsatueHoe CybbekTuBHOE NpaBo B pe3y/ibTaTe NpaBoOHapYyLWEeHUS He nNpekpaLllaeT
CBOEro CyLecTBOBaHUA U MOXeT OblTb peasibHO BOCCTaHOB/IEHO NyTEeM YCTPaHeHUs
nocnencTBuMin NpaBoHapyLleHns. aHHbI cnocob 3alnTbl oXxBaTbiBaeT CO60M LLNPOKUIA
KPYr KOHKPETHbIX eNCTBUW, HanpuMmep, BO3BpaT COOBCTBEHHUKY ero umyLecTsa 13
4Yy>XOro He3akoHHoro snageHuns (ct.301MK), BbiceneHue nuua, camoyrnpaBHO 3aHABLUEro
»Xunnoe nomewteHune (cT.99KK) n gp. BocctaHoBneHME NONOXKEHNS, CyLLL,eCTBOBaBLUEro A0
HapyLleHnsa npasa, MOXXeT NPOUCXOAUTL MOCPEACTBOM MNPUMEHEHNA KaK
IOPUCONKLNOHHOI0, TaK N HEIOPUCONKLN-OHHOrO NOPALKOB 3aLUUThI.

PacnpocTpaHeHHbIM CrocoboM 3aLnThl CYOBEKTUBHbLIX MPaB ABJISETCA NpecevyeHne
NeNCTBUIN, HapyLlaoLWmMX MNpaBo UK Co34aloWnX Yyrpo3y ero HapyleHus. Kak v
npu3HaHWe nNpaBa, AaHHbINA cNocob 3alNTbl MOXKET NMPUMEHSTbLCS B COMETAHUN C
ApyrumMmn cnocobamm 3aWnThbl, HANPUMEpP, B3bICKAHUEM YOLITKOB MW HEYCTONKMK, NN
NMeTb CaMoCTOsiTeNIbHOe 3HavyeHne. B nocnenHem cnyyae nuHTepec obnagartens
Ccy6bbekTUBHOIro NpaBa Bbipa>kaeTcsl B TOM, 4T0Obl NpekpaTUTb (Npeceyb) HapyLlleHne ero
npaBa Ha byayllee BpeMs UM yCTPaHUTb Yrpo3y ero HapylueHus. Tak, HanpuMep, aBTop
Nnpon3BeaeHnsi, KOTOPOe HE3aKOHHO NCMOb3yeTcsa (FOTOBUTCA K BbIMYCKY B CBET 6e3 ero



BeOOMa, CKa)kaeTCs, NnoaBepraeTcd nepeneske n T.rn.) TpeTbUMU JULAMN, MOXKXET
notpeboBaTb NpeKpaTUTb 3TN AENCTBUSA, HE BblABUIasa HUKAKUX UHbIX, HANnpumep,
MMyLLeCTBEeHHbIX npeTeH3nn [4, C. 24].

Hepenko Ha3HavyeHne aaHHOro cnocoba 3awnTbl COCTOUT B YCTPAHEHUN NPENATCTBUN
ONs OCyLlecTB/eHUs npaBa, co3gaBaeMbliX HapywmnTenem. O6bIYHO 3TO MMeeT MecTo Npu
ONAweMcs npaBoHapyLLeHMN, KOTopoe caMo no cebe He nnwaeT NMuo cybbekTUBHOIO
npaBa, HO MewaeT eMy HOPMaJibHO UM MOJIb30BaTbCA. Tak, COBCTBEHHUK NMYyLLECTBa B
cooTBeTCTBUM CO CcT.304 TK MmoxxeT noTpeboBaTb YCTPAHEHUS BCAKUX HAPYLUEHUA ero
npasa, XoTa 6bl 3TN HapyweHnsa N He 6blIn COeANHEHbI C TNLLEHNEM BNaAEHMUS.

NMpu3HaHWe OCrNopuMOoN CAENKN HEAENCTBUTENLHOW U NMPUMEHEHME NoCeaCcTBUN ee
HeOenCTBUTENIbHOCTU, MPUMEHEHME NOCAeACTBUN HEAENCTBUTENbHOCTN HUYTOXKHOWN
COEeNIKM NpeacTaBnsAoT cobon YaCTHbIE C/lyYan peanm3aunm Takoro cnocoba 3awmnThl,
KakK BOCCTaHOBJIEHNE MNOJIOXKEHUS, CyLLeCTBOBaBLUEro A0 HapyLleHnsa npaBa, Tak Kak
CoBMaAatoT C HAM MO NMPaBOBOMN CyLHOCTN. Hanbonee o4eBMAHbLIM 3TO ABAAETCSA NpU
npuBeaEeHNN CTOPOH, COBEPLUUBLUNX HEOENCTBUTENLHYIO CAEJIKY, B MEePBOHa4YaiIbHOE
nono)xeHue. Ho n Torga, Korga B COOTBETCTBMM C 3aKOHOM K O4HOW U3 CTOPOH
HeOenCTBUTESIbHOWN CAENIKN NPUMEHSAITCHA KOH(PUCKALNOHHbIE Mepbl B BUAE B3bICKAHUSA
BCEro NoJIy4eHHOro Uian NpuynTarLWerocs no caeske B 4OXo4 rocygapcTea, npasa u
3aKOHHbIE MHTEpPECHl APYroM CTOPOHbI 3alMLLAITCA NyTEM BOCCTAaHOB/IEHNS A5 Hee
MoOJIOXKEHUSA, CyLeCcTBOBaBLUEro A0 HapyLleHUsa npasa.

3aWmTa NpaB N 0OXPaHSEMbIX 3aKOHOM UHTEPECOB rpakAaH N LPUANYECKNX UL, MOXET
OCYLLECTBAATLCSA NYyTEM NPU3HAHUSA HEAENCTBUTENbHbLIM aKTa FoCy1apCTBEHHOIro opraHa
WX OpraHa MECTHOro CamMoyrpaB/ieHns. DTO 03HAYAET, YTO rParKAaHUH UK
lopuanveckoe JINLO, rpa)KiaHCK1e npasa Uan oXpaHseMble 3aKOHOM UHTEepeChl KOTOPbIX
HapyLleHbl N3AaHNEM He COOTBETCTBYIOLLEro 3aKOHY WU MHBLIM NPABOBbLIM aKTaMm
aAMUHUCTPATUBHOIO akTa, a B Caly4asx, NpeayCMoTPEHHbIX 3aKOHOM,—WN HOPMATUBHOIO
aKTa, UMeloT NpaBo Ha Ux o0b6>xasioBaHMe B cya.

YCTaHOBUB, YTO COOTBETCTBYIOLLNIA aKT SIBISETCS, C 0AHON CTOPOHbI, MPOTUBOMNPABHbLIM
BBMAY €r0 PacX0XXAeHNs C 3aKOHOM WJIN UHBIMW NPaBOBLIMU akTaMW, HanpuMmep, NPUHAT
He YMOJIHOMOYEHHbIM Ha TO OPraHoM, 1, C APYron CTOPOHbI, HapyLlaeT CyObeKTUBHbIE
rpakAaHCKMe rnpaBa U OXpaHseMble 3aKOHOM MHTEepeChl FpakaaHnHa nan
lopMANYECKOro Nnua, cyn NpUHUMaeT peLLeHne O NPU3HAHWUN ero HefencTBUTESbHbIM
MOJIHOCTbIO MM YaCTU4YHO. Kako-nbo AOMNONHUTENIbHON OTMEHbI akTa CO CTOPOHbI
n3OaBLIEro ero opraHa npu 3ToM He TpebyeTcs.



Mo CMbIC/TY 3aKOHa rpa)kJaHe u lpuanyeckmne nuua MoryT 0obrBaTbCca NPU3HaAHUSA
HeNeNCTBUTEIbHbIMU HE TOJIbKO HE3aKOHHbIX aKTOB roCy4apCTBEHHbIX OPraHOB U
OpraHoOB MECTHOro CamMoyrpaBfieHNs, HO N aKTOB, U3AAaHHbIX OpPraHamMu yrnpaBsieHus
tOPMANYECKUX INLL, €CJIN 3TUN aKTbl HE COOTBETCTBYIOT 3aKOHY U MHBbIM HOPMATUBHbLIM
aKTaM 1 HapyLlaloT NpaBa W OXpPaHAeMble 3aKOHOM UHTEPEChl 3TUX FpakaaH U

ropngnyeckmnx J'IVILI,6.

B yacTHOCTK, NnoasiexkaT PaCCMOTPEHUIO CyAaMuM CNopbl MO UCKAM O NPU3HAHUK
HeOeNnCcTBMTENbHbIMU peLlleHnin cobpaHus akLLMOHEpPOB, NPaBieHNA N UHbIX OpraHoB
aKLUMOoHepHoro obuiecTBa, HapyLlaloWMmMX NpaBa akUMOHEPOB, NpedyCMOTPEHHbIe
3aKOHOOATEe/IbCTBOM.

Mo obwieMy npaBusy, HE3aKOHHbIE aKTbl MPU3HAOTCA HEAENCTBUTENbHLIMU C MOMEHTA
NX N34aHUSA, eC/IN TOJIbKO OHWN He CTaJi TaKOBbIMM C MOMEHTa NPUHSATMSA HOBOIO 3aKOHa
WM MHOIO MPaBOBOro akTa. TpeboBaHMe 0 NPU3HAHNM HE3AKOHHOI0 aKTa
HeJeNnCTBUTENIbHbIM MOXKET coveTaTbCA C APYrMMU MepaMin 3aLlmnTbl, Hanpumep,
TpeboBaHMeEM 0 BO3MeLLeHUN YObITKOB, TMHB0 HOCUTb CaMOCTOATENbHBIA XapaKTep, eciun
NHTepec cybbekTa NpaBa CBOAUTCS JINLWb K CAMOM KOHCTaTaUUn HEAENCTBUTENbHOCTM
aKTa, NpenaATCTBYIOLLEro, HanpuMep, peaansauunm npasa.

K paccmoTpeHHoMy cnocoby 3awmnTbl 61M3KO NPUMbIKAET N TaKoW yKa3aHHbIn B CT. 12K
“cnoco6” 3aWwnTbl Fpa>kAaHCKNX MpPaB, KaK HEMPUMEHEHNE CyA0M aKTa
rocyfapcTBeHHOro opraHa wuan opraHa MecTHOro caMoyrnpasilieHus, NpoTuBopeYaLlero
3aKOHY.

B TeopeTnyeckom naaHe npmaHaHue NogobHbIX AENCTBUN CaMOCTOSATENIbHLIM COCOBOM
3alLMThl FPaXXAaHCKUX NpaB BPA4 /N ONpaBAaHO, Tak Kak, BO-MepBbiX, 3aliMTa npaB no
CaMOW CBOEWN CYyTK HEe MOXKET 3aKJ1l04aTbCA B BO3EP)XKXaHUN OT Kaknx-nmbo nencrtseun, a,
HanpoTwuB, NMpeanosnaraeT Ux COBepLUeHne, 1, BO-BTOPbIX, HENPUMEHEHNE
NPoTUBOPEYaLLMX 3aKOHY aKTOB eCTb 00513aHHOCTb Cyia, KOTOPOW TOT A0JIXKEH
npuoep>xmMBaTbCA BO BCEN CBOEN AEATENLHOCTN B COOTBETCTBMN C NMPUHLUMNOM
3aKOHHOCTW.

OAHaKo C NPaKTUYEeCKOM TOYKN 3pEeHUs CneLmnasibHoe yKa3aHne B 3aKoHe Ha AaHHoe
06CTOATENBLCTBO MOXKHO MPU3HATbL MNONE3HbIM, MOCKOJIbKY MPU MFTHOPUPOBAHNN
HEe3aKOHHOIro NMPaBOBOro akTa Cy[ MOXXeT Ternepb ONnepeTbCs Ha KOHKPETHYI0 HOpMY
3aKOHa, KoTopas NpeaocTaB/seT eMy TaKylo BO3MOXXHOCTb. Kak npeacrtasnsieTcs,
yKa3aHHasa Mepa pacnpoCTPaHAETCA KakK Ha MHAUBUAYaNbHO-NPABOBbIE, TakK U
HOPMaTMBHbIE aKTbl FOCYAAPCTBEHHbIX OPraHOB N OPraHOB MECTHOIro CamMoyrpaBJ/ieHus.



B oboux cny4vaax cyn Aosi>KeH o60CHOBaTb, MOYEMY UM HE MPUMEHSAETCA B KOHKPETHOMN
cUTyauum ToT UM NHOW NPaBOBON aKT, KAKOW HOPMe M KaKoro 3akOHa OH
npotusope4nT. CreayeT yKasaTb, 4HTO CYZJOM He O0JIKHbl MPUMEHATLCA HEe3aKOHHbIe
aKTbl /1I0ObIX rOCYyAapCTBEHHbIX OPraHOB N OpPraHOB MECTHOro0 CaMOoyrnpaBieHuns,
BKJItO4asA N Te€ U3 HUX, MPU3HAHNE HeAEeNCTBUTESIbHOCTN KOTOPbIX HE OTHOCUTCSA K ero
KOMNeTeHUNN.

Hanpumep, pavioHHbIN CyO HEe MOXET NpuU3HaTb HeAENCTBUTESIbHbIM He
COOTBETCTBYIOLLUUIA 3aKOHY aKT MUHUCTEPCTBa UK Be4AOMCTBa, HO OH 0653aH ero
WFHOPUPOBATb KakK MPOTUBOPEYaLLMM 3aKOHY NpU paspeLleHnn KOHKPEeTHOro
rpakAaHCKo-NpaBoBOro cnopa.

Ecnn XKe BONpoC 0 NPU3HaHUN HeJeNnCcTBUTE bHbIM HE3aKOHHOI0 akTa
rocylapCTBEHHOro OpraHa Uau opraHa MecTHOro CaMoyrnpaBJ/iIeHUs BXOAUT B
KOMMEeTEHLMIO AAaHHOIro Cyaa, Noc/NefHUIA HE MOXKET OrPaHNYNTLCS NNLLb
UIrHOPUPOBAHNEM 3TOMO aKTa, a AOJ/IKEH 06BbABUTL ero HeaencTBUTENbHbIM. HakoHel,
HaONEXUT OTMETUTb, YTO HE NMPUMEHSTb HE3AKOHHbIE aKTbl JOJIXKEH HE TOJIbKO Cy[, HO U
nobble gpyrne opraHbl, OCyLLECTBAsIOWME 3aWNTY NPaB rpakaaH U pUaNYeckKnx nmy,
[3, C. 53].

Mpucy>xaeHne K UCrosHeHM0 0653aHHOCTUN B HATYype, HEPEeZKO MMEHYEeMOe B
nnTepaType elle peasibHbiM UCMOJSIHEHMEM, KaK CaMOCTOSITE/NbHbIN CNOCob 3aLunThbl
rpa>xJaHCKNX MpaB XxapaKTepusyeTcs TeM, YTO HapyLwwnTenb no TpeboBaHMio
NnoTepneBLUEro A0/IXKEH pPeasibHO BbIMOJIHUTL Te AeNCTBUS, KOTopble OH 06s513aH
COBEpPLINTL B cuNy obsi3aTenbCTBa, CBA3bIBAIOLLErO CTOPOHbI. icmonHeHne o6si3aHHOCTH
B HaType 06bIYHO MPOTUBOMOCTABJISIETCS BbIMJIaTe AEHEXXHOWN KOMMeHcaL .

BriosiHe 04E€BUAHO, YTO MHTEPEC NMOTEPrEBLLUEro OTHIOAb He BCeraa MoXeT ObiTb
yIOB/I€TBOPEH TakKoW 3ameHol. OH BNpaBe HacTanuBaTb Ha TOM, 4TODObl €ro KOHTpareHT
haKTnYeckn coBepLLn OENCTBUS, ABASOWMECS NMPeaMeTOM COOTBETCTBYIOLLErO
o6a3aTenbCTBa, HaNpUMep, peasibHo nepeaan Bellb, BbINOJHWUA paboTy, okasan ycnyry u
T.1.

JInwb B TEX CNyYasnx, Korga peasbHoe UCMoSIHEHNE CTaNo 06 bEKTUBHO HEBO3MOXKHbIM
nnbo HexXxenaTeNbHbIM A1 NoTepneBLIero, AaHHbIN cnocob gonxkeH bbiTb 3aMeHeH
WHBbIM CPeaCTBOM 3allMTbl MO BbIBOpY NoTepneBLUero.

Bo3melleHne ybbITKOB 1 B3bICKaHUE HEYCTOMKM NpeacTaBnstoT cobon Hanbonee
pacnpocTpaHeHHble CNocobbl 3alMThl FPaXKAAHCKNX MPaB N OXPaHSAEMbIX 3aKOHOM
NHTEPECOB, KOTOpPbIe MPUMEHSIOTCA B Chepe Kak AOroBOPHbIX, TaK N BHEAOMOBOPHbIX



OTHOLLUEHWN. B oTiM4mne oT BO3MeLLEHUS Bpeda B HAaType, HanpuMmep, nyTem
npenocTaB/IEHNS AO/HKHUKOM KPeaUTOopy BELLM TOro )XKe poda U KayecTBa, B AaHHOM
c/ly4ae MMyLLeCTBEHHbI NHTepecC NoTepreBLLEero ya0BAeTBOPAETCH 3a CHET AEeHEXHON
KOMTMEeHCaL N MOHECEHHbIX M UMYLLLECTBEHHbIX MOTEpPb.

Mpn 3TOM Takas KoOMreHcauma MoxeT BbiTb IMbo NpaAMo yBsizaHa C pa3MepoMm
NPUYNHEHHOro Bpeda (Bo3melleHne ybbiTKoB), INOO CBA3aHa C HAMU JINLLb KOCBEHHbIM
obpa3oM nnm BoobLLe He3aBMUCMMaA OT Hero (B3biCKaHMEe HEeYCTONKN).

OCHOBHOW hopMOW KOMMNEHCAL NN NMPUYNHEHHOr 0 MoTepnesLleMy yuiepba apnseTcs
BO3MelleHne yObITKOB; B3blCKaHMEe HEYCTOWKK (LuTpada) Npon3BOAUNTCS B C/yvasX,
NPsSIMO NMPEeAYCMOTPEHHbBIX 3aKOHOM UM IOrOBOPOM.

B cooTBeTCcTBUM C N. 2CT. 15 TK noa ybbITKaMn NOHNMAOTCA pacxoibl, KOTOpble NMLO,
Yybe NMpaBoO HapyLleHO, NPOM3BEJIO UM OOJKHO OyaeT Npon3BecTn A1 BOCCTAaHOBJIEHUSA
HapyLeHHOro rnpaea, yTpaTa uin noBpexaeHue ero nMmyuiecTsa (peanbHbin yuwepb), a
Tak>Xe HernoJsly4YeHHble A0X04bl, KOTOpble 3TO L0 NoJy4nno 6bl Npy 0ObIYHBIX YCI0BUAX
rpakgaHckoro obopoTa, ecnum 66l ero NnpaBo He Obl10 HapyLWweHo (ynyLleHHas Bbiroga).

Takoi cnocob 3almnThl FPaXKAaHCKUX NpaB, Kak KOMMNeHcauma MopasibHOro Bpeaa,
COCTOWUT B BO3JIOXKEHUWN HA HapywmnTens 0653aHHOCTM Mo BbiNJaTe noTepnesLllemMy
NEHEXXHON KoOMMNeHcaunmn 3a pusnyeckme niam HpaBCTBEHHbIE CTPaAaHNs, KOTOpble TOT
NCNbITbIBAET B CBSA3M C HapyLlleHnem ero npas. NpumMmeHeHne AaHHOro cnocoba 3alunThl
orpaHM4ymMBaeTCs ABYMS OCHOBHbIMW 0BCTOATENILCTBAMMU.

Bo-nepBbliX, Tpe6OBaHI/IF| O KOMMNeHCaunnm MopaJibHOIro sBpeda MoryTt OblTb 3asB/1EHDI
TOJIbKO KOHKPETHbIMU Fpa)kfaHaMu, TaK KaK topunanyeckue nmua pusnyecknx nin
HPaBCTBEHHbIX CTpa,EI,aHVIIZ MCrblTbiBaTb HE MOTYT.

Bo-BTOpbIX, HApYyLUEHHbIE MpaBa A0JIKHbl HOCUTb, MO 0bLeMY NpaBuay, INYHbIN
HENMYLLLECTBEHHLIA XapakTep. [pn HapyLlweHnn ApYrmx Cy6 beKTUBHbLIX FParKAaHCKNX
npaB BO3MOXXHOCTb KOMMEHCaL 1 MopasibHOro Bpeda A0J1KHa bbiTb NPpsAMO yKasaHa B
3aKOHe.

CBoeobpa3HbIM CrocobOoM 3aLlnThl FPa>KgaHCKNX NPaB U OXPaHAEMbIX 3aKOHOM
WHTEepeCcoB ABNSETCH NpeKkpaweHne nanm N3MeHeHne NpPaBoOTHOLIEHWS.

Tak, NoKynaTesb B CJly4ae CyLIeCTBEHHOro HapyLleHns TpeboBaHU K Ka4ecTBY ToBapa
BNpaBe Nno cBoeMy BblIbopy MO0 0TKa3aTbCs OT UCMOJSIHEHMS AOroBOpPa KYMJN-NMPoaarku
n notpeboBaTb BO3BpaTa yMNJIa4eHHOW 3a TOBap AEHEXHOW CyMMbl, 1nbo noTpeboBaTb



3aMeHbl TOBapa HeHag/1eXxallero kayectsa ToBapoM, COOTBETCTBYOLWMM AOroBopy (.
2CT. 475TK); nony4vaTesib PeHTbI MPU CyLWEeCTBEHHOM HapyLUeHNN NNaTesbLLMKOM PEHThI
cBonx 06a3aTenbLCTB BNpaBe noTpeboBaTb BO3BpaTa HEOBMXXMUMOIO MMYLLLECTBA,
nepefnaHHoro B obecnevyeHne NoOXKM3HEHHOIrO cogep>XaHus, Mbo BbiNAaTbl eMy
BbIKYMHOW LeHbl peHTbl (N. 2¢T. 605TK) n T.4. 7

Yalle Bcero AaHHbIA crnocob 3alnTbl peasn3lyeTcs B OPUCANKLNOHHOM Nopsaake, Tak
KaK CBsi3aH C MPUHYANTENIbHbIM NpeKpaleHNeM Uan U3MeHEeHNEM NPABOOTHOLLEHUS, HO
B MPUHLMMNE HE UCKJIIOYAaeTCsl ero CaMoCTOosTe/IbHOE NPUMEHEHME NOTEePNeBLUNM.

Hanpumep, npu cywecTBeHHOM HapyLleHUn NOCTaBLWMKOM UM NoKyrnaTesieM orosopa
NOCTaBKN NoTepresLllas CTOPOHA MOXKET B O4HOCTOPOHHEM MopsafKe pacTOPrHyTb
O0roBop NyTeMm yBenomseHmsa ob aToM Apyron CTOpPoHbI, T.e. 6e3 obpawieHns B
apbuTpaxkHbin cyn (N.4cT. 523IK). Ba)xHO, 04HaKO, 4TOObl BO3MOXXHOCTb NMpeKpaLleHns
NN N3MEHEHMSA NPaBOOTHOLWEHMA Bblla NPSAMO NpeaycMoTpeHa 3aKOHOM UK
[0roBOPOM.

MNpekpalieHne (M3MeHeHne) NPaBoOOTHOLWEHNSA Kak cnocob 3alnThl rpaXK4aHCKUX NpaB 1
OXpaHsAeMbIX 3aKOHOM UHTEPEeCOB MOXET MNPUMEHATLCA B CBA3MN KAaK C BAHOBHbIMU, TaKk ”
HEBMHOBHbIMU OENCTBUAMUN KOHTpPareHTa. Hanpumep, ecnun BbiceneHne nmua 3a
HEBO3MOX>XHOCTbIO COBMECTHOro npoXxnuBaHus (cT.98>KK) npsimMo CBsi3aHO C ero
BMHOBHbLIMN MPOTUBOMNPAaBHLIMU AENCTBUSAMWU, TO NPUHYAUTENbHbLIA BblAes 40N N3
obuwero nmywectBa (cT. 252IK) MoxxeT 6bITb OCYLLLECTBJIEH 3aMHTEPECOBAHHbIM JINLLOM
He3aBUCMMO OT CyObEKTMBHOW OLEHKN AENCTBUN APYrMX COBCTBEHHMKOB.

PaccMoTpeHHble crocobbl 3aWnThl NpaB U OXpPaHAEMbIX 3aKOHOM MHTEPEeCOoB rpakaaH v
opraHm3aumm He ncHepnbiBalOT COOON BCe BO3MOXXHbIE Mepbl 3aLLMTbl. DTO NPAMO
BblTeKaeT n3 cT.12INK, koTopas oTCbIsIaeT K MHbIM cnocobam 3awnTbl, NpeayCMOTPEHHbIM
3aKOHOZaTesIbHbIMM aKTaMu. B Ka4yecTBe npumMepa NHbIX CNocoboB 3alnTbl MOXKHO
Ha3BaTb NMPaBO KpeanuTopa BbINONAHUTL PpaboTy 3a cHeT ao/KHUKa (cT.397TK),
obpalleHne B3bICKaHUSA 3as0rofep)xaTtesieM Ha UMYLLLeCTBO A0JIKHUKa (CT.349MMK),
yhep>XaHue KOMUCCUOHEPOM MpuYMTaloWencs eMmy no 4oroBopy KOMUCCUN CyMMbl N3
BCEX CYMM, NOCTYNUBLIMNX K HEMY 3a CYeT KoMuTeHTa (cT.997 IK), un ap.

2.2 dopMa 3alumUThl rpa>kaaHCKUX npas

Ncxons u3 npupobl OPUCANKLNOHHOIO OpraHa, BblAenatoT cyaebHyo, apbutpakHyto,
aAMUHUCTPATUBHYIO, HOTapUasibHYO 1 06LLECTBEHHYIO (POPMbI 3aLLNTHI.



Mo aHaNIOrMYHOMY OCHOBAHMIO KiaccupuumpyeT (hopMbl 3aLLNTbI FTPaXKAaHCKUX Npas U
OXpaHsieMbIX 3aKOHOM MHTepecoB 1 KO. K. Ocunos, BbiAeNSAS roCcyAapCTBEHHYIO,
06LEeCTBEHHYIO, CMELLUAHHYIO N TPETENCKYO (hOpMbl pa3peLleHns IopuaNYeckmnx gen.

Mpwn 3TOM rocygapCcTBEHHYIO (hOPMY BbllLeyKa3aHHbIA aBTOP AEJNT Ha
AAMUHNCTPATUBHYIO, apOUTpa kHyto 1 cyaebHyto; obuecTBEeHHYIO - Ha NPOGCOO3HYIO,
KOJIXO3HYIO 1 KOOMEPaTUBHYIO; CMELUAHHYIO - Ha NapuTeTHYIo (opraH,
paccMaTpUBaKOLLMIA CMOP O NpaBe, COCTOUT M3 PaBHOIM0 KOJIM4YeCTBa NpeacTaBuTenen
3auHTEepecoBaHHbIX CTOPOH) N COBMECTHYIO (CMop pacCMaTpUBalOT HECKOJIbKO
CaMOCTOSAITE/IbHbIX OPraHOB OJHOBPEMEHHO), TPETENCKYI0 — Ha pa3pelueHne aesn cynom,
obpa3oBaHHbLIM MO COrNaLIEeHNIO MeXXAy rpa)kgaHamMum 1 rno CornalleHnio Mexay
opraHm3aunsaMm

3aKoHO4aTeNbCTBOM NpenycMoTpeHbl cyaebHas, obwecTBeHHas N agMUHUCTPaTMBHAA
hopMbl 3aWNTbl CYyOBEKTUBHbLIX FPaXXAaHCKMX NPaB N HEIOPUCOANKLMOHHYIO hopmy
3alKUTbl B Ka4eCTBEe OCHOBHbIX.

B ropman4eckom nutepaTtype 3a4acTyto NOHATUE POPMbl OTOXKAECTBAAETCH UK
noaMeHseTCs NOHATUEM onpedeneHHOro nopsgka ocyLlwecTBieHns 3awmnTol. 1o aToMy
rnoBoAY, Ha Haw B3rnapg, CnpaBeasiMBo yTBEP)XXAEHME O TOM, 4TO hopMa 3allnTbI NpaBa
yKa3blBaeT Ha CybbeKT, OCyLeCcTBAALWMM 3TO NPaBo, 1 ee Haao OT/IMYaTb OT NOpAAKa
€ero oCyLlecTBJ/IeHUSs, TaK KaK OH pacKpbIiBaeT, KakK NpaBo Ha 3allUTy peasinsyeTcs B
paMKax TOW Uin MHOW hopMbil.

B 3TOM CMbIC/ie NOPSAAOK OCYLLECTBIeHNS 3alMThl NpaBa c/egyeT NOHUMaTb Kak
pernaMeHTUPOBaHHY 3aKOHOM WM AOrOBOPOM Mpoueaypy NpuMeHeHns cpeacTs
3alUNTLI NPaBa N 3aKOHHOIM0 MHTEpPeca B PaMKax TOW UAN MHOWN hOPMbl 3aLLNTHI.
CnepoBaTesibHO, roBops 0 cyaebHoOM nopsaake 3almTbl, aAMUHUCTPATUBHOM MNopsiake u
APYrunx, aBTopbl GaKTUYECKN BeAYT peyb O MPaBOBbIX Npoueaypax B paMKax
onpeneneHHon GopMbl 3aWnTbl. UMeeT cMbiCa paccMOTpeTb Hanbonee
pacnpoCTpaHeHHble NoAX0Abl K KNacCuukaumm NnpaBoBbIX Npouenyp.

BbloensaT 3aWmTy CyObeKTUBHbBIX FParKAaHCKNX MPaB N OXPaHSAEMbIX 3aKOHOM
MHTepecoB B cynebHoOM nopsaake, apbutpakem, TpeTenckum cyaom, obLecTBeHHOM
nopsake (ToBapuuweckume cyabl, MPOdCO3HbIE N NHblE 0OLLLECTBEHHbLIE OpraHn3aumnn),
AOMUHNCTPATUBHOM Mopsagke v caM03a|_|_|,|/|Ty8.

O6WmMin NopsAOK BKAOYAET B cebs npexkae BCero 3aluTy FpaXKJaHCKNX MpaB Cya0M.
MockonbKy cynebHbin nopaaok nmeeT oblyee 3Ha4YeHNe, OH, MO MHEHMWIO aBTOPaA, AOJIKEH
NMPUMEHSATLCS BO BCEX CJIyYasaX, 3@ UCKJIIOYEHMEM U3BbATUN, NPAMO YKa3aHHbIX B 3aKOHe.



OTHOCAT K 06LeMy Nopsaaky 3awmnTbl U apbuTpaxk. (cM. MNpunoxxeHue)

CneuvanbHbIN NOPSAAOK, CHUTAET aBTOpP, OT/IM4aeTCs OT cyaebHo-apbuTpakHOro
nopsiiika 3alMThbl FPa*XAaHCKMX NpaB TEM, YTO OH NPUMEHSETCS He B BUae obuiero
npaBuna, a TOJIbKO B CJly4aax, MPsSIMO YKa3aHHbIX B 3aKOHeE.

K oaHHOMY NopsiaKy 3aWWTbl OH OTHOCUT aAMUHUCTPATUBHbBIN NOPAAOK, 3aLLUNTY
NPOCOO3HbIMY OPraHN3aLMSMUN, TOBAPULLLIECKUMM CyaMu, TPETENCKNA cya.

Ocobbi HTepec npeacTaBnseT UCKIIYNTENbHbLIA NOPALAOK, KOTOPbIA, MO MHEHUIO
YYEHOro, pacCyMTaH Ha TaKylo Ype3Bbl4aHY0 CUTyauuto, Korga B cuay ocobbix ycnosun,
NPV KOTOPbIX COBEpLUAETCA NoCAraTeNIbCTBO Ha rpa>KgaHCcKue rnpasa, obecneynTb UX
3aWmnTy B cynebHo-apbuTpa>KHoM nam agMUHUCTPATUBHOM Nopsiike HEBO3MOXHO.

B naHHOM cnydae o4eBmnaHO, 4HTO aBTOP MMeeT BBMAY CaMO3alWNTY Npa>XaaHCKNX rnpas.

YynTtbiBasi To 06CTOATENLCTBO, YTO NpUBeAeHHas Knaccupmkaumsa belna padpaboTaHa B
COOTBETCTBUM C TpeboBaHMSAMN COBETCKOro 3aKoHOAaTENbCTBA 60-X I'r. MPOLLJIOro BeKa,
B LLEJIOM HeNb35 He OTMEeTUTb CBoeobpa3ne 0OCHOBaHMS, MO KOTOPOMY NMPOBOAAT
rpagaumnio NopsiAkoB OCYLLECTBEHUS 3alNTbl CYyObEKTUBHbIX FPaXKAAaHCKUX MpaB.

TakKoBbIM 04eBMOHO paccMaTpuBaloT yCTaHOBJ'IeHHbH;I 3aKOHOM npuvHUWN nNpnopuTeTa
NCnosib3oBaHMA TOro NJan NMHOIMo nopdankKa 3alWlThbl rPa>XgaHCKUX MpaB N OXPaHAEeMbIX
3aKOHOM NHTEpPeCOoB.

Taknm obpa3om, Hambonee obLWMM KNacCUPUKaLMOHHBIM OCHOBAHMEM (POPM 3aLLNTbI
CyObeKTUBHbIX FPaXAaHCKNX MpaB BbICTyNaeT CyObeKT, MPaBOMOYHbIA OCYLLECTBSATh
3alUNTY rpakaaHCKUX NpaB. DTO elle pa3 noaTeep)xaaeT 060CHOBAaHHOCTb
yTBEPXXOEHNS O TOM, 4TO (pbopMa 3aLlLUNTbI YKa3biBaeT Ha CybbekTa, OCyLLEeCTBSOWEro
Mepbl 3alLUNTbI, TEM CaMbIM, ONpenessis ero B Ka4eCcTBe OCHOBHOM0, KBamduumpyoLero
npu3Haka ogHON (hopMbl MO OTHOLUEHWIO K OPYTUM.

3aKOHOATENIbCTBO HE COAEPXKUT HE TOJIbKO MOHATUS «hopMa 3alNTbl» CyObEKTUBHOMO
npasa, HO Ja)ke He onepupyeT 3TUM TEPMUHOM KaK TaKOBbIM, UCMOJIb3YSs MPU 3TOM
TEPMUHbI «NOPSOO0K 3aLNTbI», «CNOCO6 3aLnTbI».

B topnanyeckonm nutepaType BONpoC onpenenieHns noHaTus «popmMa 3allnTbl
Ccy6bbekTUBHOIo NpaBa» UMeeT pa3/InyHble NOAX0Abl K €ro pa3peLleHunto. Y4nTbiBas ToT
(haKT, YTO B 3aKOHOAATEJIbHbIX aKTax NCMOJIb3YIOTCS TakKne TEPMUHbI Kak cnocob,
nopsAoK, 60AbWNHCTBO NCCefoBaTeNen npegiaratoT onpenensTe NoOHATUE (hOPMbI
3aWMThl CYObEKTMBHOIO NpaBa Yepe3 ee COOTHOLUIEHNE C 3STUMUN KaTEropnsamm, 4OMNoJIHUB



NX pan ele KaTeropmen «CpencTBo 3alnTbl». lyMaeTcs, 4To 6b1s10 66l HE COBCEM BEPHO
paccMaTpuBaTb MOHATME OPMbI 3aLLMTbI Yepe3 COOTHOLEeHNEe ¢ 0603HaYEHHbIMK
KaTeropmamu, 6e3 yyeta NOHATMA MeXaHMU3Ma MPaBOBOW 3aLlUNTbl CYyObeKTUBHbIX
rPakAaHCKNX NpaB U OXpPaHSeMbIX 3aKOHOM UHTEPECOB.

MexaHW3M NpaBoOBOW 3aWLNTbl Cy6bLEKTUBHLIX NpaB ABJeHNe cucteMHoe, bnarogaps
B3aUMOLeNCTBUIO 3JIEMEHTOB KOTOPOIro MOXXHO rOBOPUTb O AMVHaMNKE OXPaHUTESIbHOMN
dyHKUMM NpaBa. Tak KakK NOHATUA «PopMa 3aLlMTbl», «CNOCOb 3alnTbl», «NOPAL0K
3alUMTbI» U «CPEeACTBO 3aLUNTbI» OTHOCATCSH K OXPaHUTEsIbHO-MPaBOBbIM KaTeropusam, To
BOMpPOC 006 Ux mecTe n posan B MeXaHU3Me peanm3aunm oOXpaHUTEeNIbHON PYHKUUN NpaBa
HeMaJsioBa)KeH.

MexaH13M NPaBOBON 3aLLNTbI CYyObEKTUBHbLIX NPaB — 3TO B3ATas B €AUHCTBE CcUcTeMa
NPaBOBbLIX CPEACTB, NMPY NOMOLLM KOTOPOK obecnevynBaeTcsi BOCCTAaHOBJIEHNE
HapPYLUEHHbIX CYObEKTUBHbIX NPaB, 3alMTa OXPaHAEMbIX 3aKOHOM MHTEPECOB,
pa3pelleHe NPaBoBbIX CMOPOB U YCTPAHEHUE WHbIX MPEensTCTBUIA B peasnsaumm
cy6beKTUBHbIX NpaB. Mpun onpeaeneHnn CTPYKTYpbl (OCHOBHbIX 3/IEMEHTOB) MeXaHu3Ma
3aWNTbl CnenyeT UCXOOUTb U3 CTPYKTYPbl MEXaHM3Ma NPaBOBOro PerynpoBaHuns, Tak
MEeXaHW3M 3allUThbl - YaCTb MEeXaHW3Ma NMPaBoOBOro peryjnpoBaHus. BelagensioT B
KayeCcTBe OCHOBHbIX 3JIEMEHTOB MexaHM3Ma MPaBOBOro pPeryanpoBaHus:

1) vopuanyeckme HopMmbl;
2) NpaBOOTHOLIEHUS;
3) akTbl peannsaunn npas n obazaHHocTen (cM. MNMpunoxxeHune A)

OTK XKe 3/IeMeHThbl, CYy>XAEeHUI0 COCTaBNAIT CTPYKTYPY MexaHU3Ma NnpaBoBON 3aLLNThI
CybBbeKTMBHbIX Npas.

Mpnaep>XxMBasicCb BbllLeyKa3aHHOM CTPYKTYpPbl ME@XaHMW3Ma NPaBOBOWN 3aLMThI
CybbeKTUBHbIX NPaB, MOXKHO BbIIBUTb CYLLHOCTHbIE MPU3HaKN TaKUX KaTeropum Kak
hopMa 3awnTbl, CNocob 3awmnThl, MOPAAOK 3aLLMThl N CPEACTBO 3aLLUThI.

HayHem co cnocoba 3awmnTel CybbekTUBHOIMO NpaBa. B topuandeckon nutepaType
BblOENAOT pa3/In4Hble onpeneneHmns cnocoba 3anTbl CYObEKTUBHbLIX MPaXKAaHCKUX
npas. NMNoHuMaloT noa cnocobamMm 3alUTbI 3aKpenJieHHblIe 3aKOHOM MaTepuaibHO-
rMpaBoBble Mepbl NPUHYANTEJIbHOIO XapakTepa, NocpencTBOM KOTOPbIX MPON3BOAUTCSA
BOCCTaHOB/EHME (MPU3HAHME) HapyLLeHHbIX (0OCnapmnBaeMblix) NpaB 1N BO3OENCTBUE Ha
npaBoHapyLnTens



OnpenenstoT cnocobbl 3alWNThI FPaXkAaHCKUX NpaB Kak NpeaycMoTPEHHbIe
3aKOHOATe/IbCTBOM CPEACTBA, C MOMOLLbI KOTOPbIX MOTYT OblTb AOCTUMHYThI
npeceyeHve, npenoTBpalleHne, yCTpaHeHe HapyLEeHW NpaBa, ero BOCCTaHOBNEHNE 1~
(M) KOMNEHcaLUWs NoTepb, BbI3BaHHbIX HapyLLeHWeM npasa

B npmBeneHHbIX onpeneneHmnax cnocoba 3almnTbl rpak4aHCKMX Npas, NPosBAseTCsA
ofHa obwasa YyepTa, a UMEHHO — 3aKpPEenJIeHHOCTb AaHHbIX Mep NMpaBoBOW HopMoWn. U
HenpoCcTo HOPMOM, @ HOPMOW OXPaHUTESILHOIO XapakTepa MaTepuasbHON OTpPacau
rnpasa. B To )Xe BpeMs Hesb35 COrsacnTbCs C UCMOJIb30BaHNEM MNPU onpeneneHnmn
MOHATUA «CNOCOOb 3aWNTbI» TEPMUHOB «CPEACTBO» U «Mepbl», TaK Kak, Ha Hall B3rnang,
3TW MOHATUA HE TOJIbKO CEMaHTUYECKN HETOXXOECTBEHHbI APYr APYrY, HO U He
COrJlacyloTCsa C cCaMOn KaTeropmen «Ccnocob 3aWmnTbl» B Ka4eCTBe ero CTPYKTYpPHO-
DePUHNTUBHBIX eanHuU. A, cnepoBaTesibHO, cnocob HeobxoanuMo onpenensTb nHave.

B cnoBape C. W. Oxeroa cnocob onpenenseTcsa Kak 4encTeme nam cuctema AencTeun,
npUMeHsAeMble NMPU NCMOJIHEHNN KaKoN-HNOyab paboTbl, NpU OCYLLECTB/IEHUN Yero-
HUbyab

B npaBoBomn cpene cnocoboMm, Kak MaTepuasibHO-NPaBOBOW KaTeropmemn, oxeaTbliBaeTCH
Kak gencrteue, Tak n bespgencrene. KOpnanveckme encTBna pasfensoTcsa Ha
MoNoOXXUTeNbHbIE N OTpuuaTenbHble. MoNoXuTenbLHOEe 4ENCTBME COCTOUT B
ODEeNCTBUTENIbHOM CoBepLUeHUn Yero-nmbo; oTpmuaTenbHOe — B TaKOM MNPOSBIEHUN BOJN,
KOTOpPOEe COOEepPXMTCA B BO3AEp>KaHUWN OT ApYyroro aencteusa. Hanpumep, cornacHo n. 2
CT. 328 TK P® B cnyyae HenpeacTasaeHns oba3aHHON CTOPOHON 00yCNOB/IEHHOIO
[0roBOpPOM ncnosiHeHUs obazaTenbcTBa MO0 HaNMYMa 0B6CTOATENBCTB, O4EBULHO
CBMAOETENbCTBYOLWMX O TOM, YTO TaKoe NCrnosHeHne He byneT NponsBeneHo B
YCTaHOBJIEHHbIN CPOK, CTOPOHA, Ha KOTOPOW JIEXXUT BCTPEYHOE NCMNOoJIHEHNE, BripaBe
MPUOCTAHOBUTb NUCMOJIHEHNE CcBOero obsa3aTenbLCcTBa. B aHHOW NMpaBOBON HOpME
3aKOHO4aTe b YKa3blBaeT Ha BO3MOXXHOCTb pearMpoBaHUsa Ha HapyLleHne, Bbipa>KeHHoe

B (hopme 6e30encTBUS, aleKBaTHbIM CNOCOOOM — TaKUM Ke 6esneicTemem.

Ha oCHOBaHMU BbILLEN3I0XKEHHOIM0 cNoco6 3anThl FpaXXAaHCKUX MpaB MOXXHO
onpenennTb Kak 3aKpenJsieHHble OXpaHUTesIbHOW HOPMOW 3aKOHa UM A0orosopa
[onycTuMble encTena nan 6e3nencTems (MM nx COBOKYMHOCTb), HanpaBieHHblIe Ha
npepynpexaeHve, npecevyeHne HapyLweHnsa npas, a Tak XXe Ha X BOCCTaHOBJIeHMe.
O4eBMAHO, 4TO crnocob 3aWnTbl OXBaTbIBAETCA TAKUM 3/1IEMEHTOM MeXaHWU3Ma rnpaBoBOW
3aWmMTbl CyOBbEKTMBHbIX MPaB Kak lopnanyeckas Hopma.



CpencCTBO 3alMThbl CYOBbEKTUBHLIX MPaB, Kak y)xe 0TMe4dasnioCb Bbille, He crnenyeT
OTOXAECTBAATb CO CocoboM 3almThl. Tak, B paMKax cyaebHomn hopMbl 3aLLMTbl aBTOpP B
KayecTBe CpencTBa 3aWwnTbl CybbeKTUBHOro npasa 060CHOBaHHO paccMaTpuUBaeT UCK.
CpeLCcTBO 3aluUThl ABNSeTCA HeobxoanMbIM aTpMbyTOM O/19 UCMNOJIb30BaHUA, Kak hopMbl
3allMTbl, TAaK N KOHKpPETHOro cnocoba. Tak, HanpuMep, BpPA4 S MOXXHO rOBOPUTL O
NEeNCTBEHHOCTU IOPUCANKLMOHHOW hopMbl 3aWnNThl (CyaebHbIn NOpanoK) N peannsaunn B
paMKax AaHHOM (hopMbl Takoro cnocoba 3almThl Kak NpuU3HaHMe npasa, ecan 6bl 3aKoH
He npefocTasnn 6bl yNnpaBOMOYEeHHOMY MLy CPeACcTBO 3aliMThbl, @ UMEHHO — UCK.

TepMUH «CpencTBO» B OPUCTMPYAEHLMN PaCCMaTPUBAIOT B LUMPOKOM U Y3KOM CMbicsie. B
LLUMPOKOM CMbIC/Ne CPEeACTBO U NMPaBOBOE CPEACTBO MOXKET OXBaTblBaTb, MO MHEHMIO
HEKOTOPbIX aBTOPOB, HEKOTOPbIE MPaBOBbIE MHCTUTYThI (A0rOBOP, OTBETCTBEHHOCTL), a
Tak>XXe oTpacsieBble MeTOAbl peann3aunmn 3aKkoHoAaTeIbHbIX YCTaHOBJIEHUIA. B y3KoM
CMbICJle CpeACTBO NpeAcTaBAseT onpenesieHHblA UHCTPYMEHT, NCMOJIb30BaHNE KOTOPOTro
HanpaB/lIeHO Ha OOCTMXKEHNE onpelesieHHOro NpaBoBOro pesyfibTaTa. [lymaeTcs, 4To B
acrnekTe 3alWmTbl CyObeKTMBHbIX FPaXKAaHCKNX NMpaB, CPeAcTBO caeayeT pacCMaTpPUBaTh
B Y3KOM cMbIcsie. Coaep)kaHune cpeAcTBa 3alliUTbl NpaBa cocTaBnseT TpeboBaHme
npouenypHo-rnpoLeccyasbHoro U (Mnn) MaTepuasbHO-NPaABOBOrO XapakTepa.

Bhile y>xe 6b1J10 0TMEeYEHO, YTO NOPSAAO0K OCYLLECTBJIEHNSA 3aLUNTbl CYyObEKTUBHbIX
rpa>KgaHCKMX NpaB COBMagaeT, Ha Hal B3rns4, C MOHATMEM NPaBOBOW Npouenypbl.

OnpenensoT rpa)JaHCKY0 OXpaHUTEeNbHYO npoueaypy cnenyrowmm obpa3om: 3To
cUCTeMa CKJablBaloLWMXCS B onpeaesieHHON Noc/iefoBaTeIbHOCTU NMPaBOBbIX
OTHOLUEHWI, HAaNpPaBAEHHbIX HA BbISIBEHNE W peanm3aLnio rpakaaHcKoro
OXPaHMUTENbHOro NPaBooTHOLIEHUS. MNpK 3TOM NoAYEepPKMBAKOT, YTO 3HAYNMMOCTb
npouenypbl ANs peann3aummn rpak4aHCKMX OXpPaHUTESIbHbIX CBA3EN He cneayeT
abcontoTn3npoBaTh: He Ntoboe rpa’KgaHCKoe OXpaHUTeNbHOE NMPaBOOTHOLLEHNE
npegnonaraeT B KavyecTBe cnocoba ocyulecTBNeHUs Takyto npouenypy. besycnosHo, ¢
3TMM MOXXHO COMlaCUTbCS, TaK KakK He Ka)kas HopMa MaTepuasbHoro npasa TpebyeT
CaMOCTOSITENIbHOW NPaBOBON NpoLeaypbl ee peanusaunn. Hanpumep, ogHa N3 CTOPOH
[lOroBOpa MOXKET 3alUUTUTb CBOM NpaBa U UHTEPECHI, He BCTYMas B ONpeaesieHHYo
3aKOHOM WJIN OOrOBOPOM MpoLeanypy 3aluTbl (Hanpumep, NpeTeH3NOoHHbIA MopsaoK
yperynmpoBaHusa crnopa) 1, He obpallancb Npu 3TOM U K OPUCANKLMNOHHBLIM OpraHaMm, Bce
PaBHO MOXKET NPMMEHNTb crocob 3alnThl NpaBa, HanpuMep, NPUBEerHyTb K yaep>XaHuio
BeLln. Takum o6pa3omM, HECMOTPS Ha OTCYTCTBME NPaBOBOM NpoLeaypsbl,
yNpPaBOMOYEeHHOE INL0 He NepecTaeT AeACTBOBATh B PaMKaX HEIOPUCANKLMOHHOWN
hopMbI 3aLLNTLI CBOUX FPaKaaHCKUX nNpaB. M3 3Toro MoXXHo caenaTb BbIBOM, YTO
NOHSATUE POPMbI 3aLLMNThI LUMPE NMOHATUS NPaBOBOWN NpoLenypbl 3alWNTbl CYyObEKTUBHOIO



npasa.

Pan uMBMANCTOB onpeaenseT popMy 3alNTbl Kak «onpeaeneHHbIn NopaaoK 3alnThl
MpaB U MHTEPECOB, OCYLLIECTBSAEMbIA TEM UIN NHBIM LOPUCANKLMOHHBIM OPraHOM B
3aBUCUMOCTW OT €ro npupoabi».

Ha Haw B3rnaa, opMy 3alMTbl FPaXKAaHCKUX MPaB MOXXHO onpefesnTb Kak
BO3[elCTBME, OCHOBAHHOE Ha HOpMe NMpaBa WiKn AoroBope, npoTekatollee nmbo B
pamMKax NpaBoBON Npouenypbl 1Mbo 6e3 Hee, HanpaBJ/IEHHOE Ha NpeaynpexneHune,
npeceyeHne HapyLLIEeHUs NMpaB 1 NX BOCCTaHOBJIEHWE, OCYLLECTBIsieMoe crneLnabHbIM
IOPUCOMKLWNOHHBIM OpraHoM, nbo camum npasoobiagatenem.

BONbLWINHCTBO y4YeHbIX LMBUJINCTOB YKa3blBAlOT Ha CMeLLleHne NoHATUM cnocoba n opMel
3aWNTbl FpaXKgaHCKMX npas. Hanbonee oT4eT/IMBO 3TO CMeLLIEeHME NPOABAAETCS B
onpeneneHnmn NoHATUA «caMo3almTa rpaKgaHckux rnpas» (cT. 14 NK PO).

B TO Xe BpeMsi, HEKOTOpbIe YYeHble OTHOCAT 6€30roBOPOYHO CaMOo3almnTy K crnocobam.
OOHako 60JIbLUIMHCTBO CKJIOHSETCS K KBanugukaumMm caMo3allinTbl MMEHHO KaK (pOpMbl
3alKNTbl, XOTSA €CTb U 0Cobble MHEHUSA MO YKa3aHHOMY BOMpPOCY.

Ha Haw B3rnspg, camo3alnTy rpakaaHCKMX npas cefyeT pacCMaTpuBaTbh Kak
Pa3HOBUAHOCTb HEIOPUCONKLMNOHHON (DOPMbI 3aLLUNTbI FPaXKAaHCKUX npas. Ncxons w3
CMbIC/1a TEPMMNHA CaMO3allMTa, MOXXHO caesaTb BbiBOA 06 OCyLEeCTBAEHNN 3aLWNThI
NCKNIOYNTENIbHO AENCTBMAMKN Unn 6e3nencTBnemM CaMoro yrnpaBoMO4YeHHOro amua.
OOHaKO B HEKOTOPLIX 06CTOATENbCTBAX 3aLLMTY NpaBa O4HOr0 JnLa MOXeT
OCYW,EeCTBUTb Apyroe nmuo, He obmyeHHoe pucankumen Ha 3To. Pevyb naeT o KpanHen
Heob6x0AMMOCTMN, TOBAPULLLECKON B3aMMOMNOMOLLK, O AENCTBUAX B Hy>)KOM UHTepece be3
rnopy4veHuns.

3aWmnTa CYyObEKTUBHBIX FPaXKAaHCKUX NPaB U OXPaHAEMbIX 3aKOHOM NHTEPECcoB
OCYLLIeCTB/IAETCA B NpeayCMOTPEHHOM 3aKOHOM Mopsake, T. e. MocpeacTBOM
NPUMeHEeHUs Haasexallen opMbl, CPeacTB 1 cnocobos 3aLuunThl. Mo opMon 3aNThI
NMOHNUMAETCS KOMMJIEKC BHYTPEHHE COrJIaCoOBaHHbIX OPraHnU3aLMOHHbLIX MEepPONpUATUIA Mo
3aLMTe CyBbEKTUBHBIX MPaB U OXpaHAeMbiX 3akoHoM nHTepecosl?. PaznuyatoT ase
OCHOBHble (POPMbI 3aLLUNTbI —OPUCANKLINOHHYIO U HEIOPUCANKLNOUHYIO.

FOpucankunoHHasa popMa 3anTbl €CTb AEATENBHOCTb YMOJHOMOYEHHbIX FOCY 4apCTBOM
OpraHoOB MO 3aWMTe HapYLEHHbIX NN OCNapuBaeMblX CybbekTUBHbIX NpaB. CyTb ee
Bblpa>KaeTCs B TOM, YTO L0, NPaBa W 3aKOHHbIE NHTEPECHI KOTOPOro HapyLLUEHbI
HenpaBOMEPHbLIMU OENCTBUAMMN, obpallaeTCs 3a 3alNTON K rOCYAapCTBEHHBIM MU NHbIM



KOMMEeTEHTHbIM opraHaMm (B CyA, apbuTpa>kHbIN, TPETENCKNIA CY L, BbILLUECTOSALLYHO
WHCTaHUMIO N T.4.), KOTOPbIEe YNOJHOMOYEHbI NPUHATE HeobxoanMble Mepbl A4
BOCCTaHOBJIEHUSA HAPYLEHHOro nNpasa 1 npecevyeHus npasoHapyLUeHus.

B paMKax pUCANKLIMOHHON (DOPMbI 3aLLKThI, B CBOIO o4Yepeb, BblAeNATCA 06w ni n
cneumnanbHbI NOPAAOK 3alMThl HAPYLLUEHHbIX NpaBs. Mo obuwieMy npaBuy, 3alWnTa
rPa>JaHCKNX MPaB 1 OXPaHSEeMbIX 3aKOHOM UHTEPECOB OCYLLIeCTBAsSeTCA B cygebHoMm
nopsiake. OCHOBHas Macca rpa’kAaHCKo-NpaBoOBbIX CMOPOB pacCMaTpPMBAETCS
PANOHHBLIMU, TOPOACKUMUN, 06/TACTHBIMU N MHBIMUK Cyaamu obLeln komneTeHUMn. Hapaay
C HUMU cyaebHyto BNaCcTb OCYLLECTBAAIT apbuTparkHble CyAbl, KOTOpPble pa3peLlatT
Ccnopbl, BO3HUKAOLLME B NMpoL,ecce NpeanpuHMMaTesIbCKoN aeaTesibHoCTu. Mo
COr/IalLeHNI0 YHACTHMKOB MrPakAaHCKOro NpaBOOTHOLLEHUS CMOP MeXXAy HAMN MOXeT
6bITb NepenaH Ha pa3pelleHne TPeTenckoro cyna. B Tex cnyvasx, korga
KOHCTUTYLIMOHHbIE NMpaBa 1 cBoboabl rpa)kgaH HapyLUeHbl N MOryT ObiTb HapyLLEHbI
3aKOHOM, MPUMEHEHHbIM UM NOANEXALMM NMPUMEHEHUIO B KOHKPETHOM aene,
PAacCCMOTPEHNE KOTOPOro 3aBepLUeHO UM HavyaTo B CyAe WKW MHOM OpraHe, rpakaaHe
obnagalT NpaBoM Ha obpalleHne B KOHCTUTYLMOHHBIN Cyn PO,

B kayecTBe cpencTBa CyaebHom 3almnThl FPakAaHCKMX NpaB N OXPaHAEMbIX 3aKOHOM
WHTEPECOB BbICTYMNaeT, No obuwemy npaBuny, UCK, T.e. obpalleHHoe K cyay TpeboBaHue
06 oTnpaBneHun NpaBoCyans, C O4HOW CTOPOHbLI, N obpalleHHOEe K OTBETHUMKY
MaTepuanbHO-NpaBoBoe TpeboBaHME O BbIMOJIHEHNW NieXKallen Ha HeM 06493aHHOCTU Unun
O MPU3HAHWUW HAZIMYNS UK OTCYTCTBMSA NPABOOTHOLWEHUS, C APYrON CTOPOHbLI. B
OTAesIbHbIX CNly4Yasax cpencTBoOM cynebHom 3amnThl ABASIOTCA 3asBNeHNe, B HaCTHOCTH
no aenam ocoboro npomn3BoacTBa, UM xasoba, B HaCTHOCTW Npu obpalleHnmn B
KOHCTUTYLUMOHHLIN Cya PO. CyaebHbii nnn, Kak ero Hepenko Ha3blBatloT, NCKOBOM
MOPSAAOK 3aLLMTbl NMPUMEHSETCH BO BCEX C/y4asX, KpoMe Tex, KoTopble 0co60 yKasaHbl B
3aKOHe.

3aKJsilouyeHue

HopManbHbI rpa>kgaHckm obopoT npegnosiaraeT He TOJIbKO NpU3HaHMe 3a
cybbekTamum onpenesieHHbIX rpa)K4aHCKUX NpaBs, HO U obecnevyeHne NX Hage>XXHon
rMpaBoOBOW OXpPaHbl. B COOTBETCTBMM CO CNIOXKMBLLUENCA B HAayKe Tpaguumnen noHsaTnem
“oxpaHa rpa>xgaHCckKmux rnpaB” OXBaTbiBAae€TCSA BCS COBOKYMHOCTb Mep, obecnevymBatoLmx
HOPMaJibHbIA X0 peannsaunm npasll. B Hero BKJOYaOTCA Mepbl HE TOJIbKO MPaBOBOro,
HO Y DKOHOMMYECKOro, NoJIMTUYECKOro, OpraHnU3aLMoOHHOI0 N MHOMO XapakTepa,



HarnpaBJ/IeEHHbIE Ha CO34aHMNe HeObXOANMbIX YC/IOBUA O OCYLLECTB/IeHUSA CybbeKTUBHbIX
npaB. YTo KacaeTca COOBCTBEHHO MPaBOBbLIX MEP OXPaHbl, TO K HAM OTHOCATCS BCE Mepbl,
C NMOMOLLbIO KOTOPbIX 06ecneymBaeTCsa Kak pa3BuTme rpa>KgaHCKMx npaBooOTHOLLIEHWA B
NX HOPMaJsibHOM, HEHAPYLIEHHOM COCTOSHUWN, HAaNpPUMep, 3aKpenJseHne rpa>KaaHCcKom
npaBo-, AeecrnocobHoCcTn cybbLEeKTOB, yCTaHOB/IeHUEe 0693aHHOCTEN U T. M., TaK U
BOCCTAHOBJIEHME HAaPYLIEHHbIX UM OCMOPEHHbIX MPaB N NHTEPECOB.

CneuymnanbHbIM NOPAAKOM 3aLNThbl FPaXK4aHCKUX NPaB U OXPaHAEMbIX 3aKOHOM
WHTEepecoB, B COOTBETCTBUU cOCT. K, cnegyeT npmn3HaTb aAMUHUCTPATUBHbLIM MNOPALOK
nx 3awnTbl. OH NPUMEHAETCA B BUAE UCKYeHUS U3 obwero npasuna, T.e. TOJIbKO B
NPSAMO YKa3aHHbIX B 3aKOHe c/aly4Yasax. B TakoM nopsagke npoucxoauT, Hanpumep, 3awmTa
nMpaB U OXpaHAEeMbIX 3aKOHOM MHTEPECOoB rpa>kgaH v opraHmnsaumnm ot 4encTBUn nuu,
CaMoynpaBHO 3aHABLUUX XWnoe rnomMewteHve. CpeiCTBOM 3aLlLNThbl FPaXKAaHCKUX Mpas,
oCyLW,ecTBASEMON B aJMUHNCTPATUBHOM Nopsaake, asnseTcsa xasnoba, nogasaemMas B
COOTBETCTBYHOLWNIN yrNpaBJieHYeCKUN OpraH JMLOoM, NpaBa U 3aKOHHbIE UHTepeChl
KOTOPOro nocTtpazasn B pe3ysbTaTe npaBoHapyLlleHUs. B HEKOTOPbIX Crly4asaX B
COOTBETCTBUN C 3aKOHOM MPUMEHAETCA CMELWaHHbIN, T. €. aAMUHUCTPATUBHO-CYAeOHbIN
NOPSALOK 3aLLUMTbl HAPYLUEHHbIX FpaXkAaHCKUX nNpas. B 3ToM cnyyYyae noTepneswunin,
npexxae 4em npeabsaBuTb UCK B CYA, O0JKEH 06paTnTbCa € xxanobon B
rocyfnapCTBEHHbIN OpraH yrnpasseHUs. B TakoM nopsake paspeLlaloTcs, Hanpumep,
oTheJsIbHble CMopbl MAaTEHTHOr0 XapakTepa, HeKOTopble Aesia, BO3HMKalowume 13
NPaBOOTHOLLUEHNIN B chepe ynpassieHns, n ap.

HeropucankumnoHHas popMa 3alMTbl OXBaTbiBaeT cobon AencTBUA rpa>kgaH un
OpraHmM3auMn Mo 3alinTe rpakaAaHCKMNX NpaB N OXPaHAEMbIX 3aKOHOM MHTEpPEeCOoB.,
KOTOpble COBEPLUAOTCSA UMU CaMOCToAaTeNbHO, 6e3 obpalyeHns 3a NoMoLbIO K
roCcyfapCTBEHHbLIM N NMHBbIM KOMMNETEHTHbIM OpraHam.

B HoBOM 'K yKa3aHHble genctemsa obbeanHeHbl B MOHATUE “CaMo3alynTa rpa>KaaHCKmNX
npaB” U paccMaTpUBaAOTCSH B Ka4yeCcTBe 0OHOro M3 crnocoboB 3alnThbl Fpa>KAaHCKMX NpaBs
(cT. 12IK).

C DaHHOM UX KBanudukKaunen B Hay4HOM MnJjlaHe COrnacuTbCs HEBO3MOXXHO, Tak Kak
3[ecb CMelaHbl 6IM3KMe, HO OTHIOAb HEe coBNafatoLme NoHATUA —cnocob n gpopma
3aLlUNTLI FpaXkaaHCKUX Npas.

Camo3alunTa rpa>kgaHCcKux npas c No3vMumin Teopmum — 3To hopMa UX 3aLLUThI,
[OoMnycKaeMas Torga, Koraa noTepneswnii pacnosaraeT BO3MOXKHOCTSAMNU NMPaBOMEPHOIo
BO3AENCTBUSA Ha HapyLwnTens, He npmnberas K nomMmowmn cyaebHbiX Nanm NHbIX



NMpPaBOOXPaHNTEJIbHbIX OPraHoOB.

B pamMkax 3Ton hopMbl 3anTbl 0bnagaTenb HapyLWeHHOro UK ocnapuBaeMoro npasa
MO>XET MCMoJib30BaTb pPa3/IMYHbie COCOObI cCaMO3aWnTbl, KOTOPbIE AOJ/IXKHbI ObITb
COpa3MepHbl HAapPYLLUEHWIO N He BbIXOAUTbL 3a Npeaesbl 4eNCTBUN, HEOBXOANUMbIX AN ero
npecevyeHns (ct. 147K).

K nonycKkaeMblM MepaM CaMO3alUnTbl OTHOCATCSH, B YaCTHOCTU, AENCTBUS nLa B
COCTOSAHUM Heobxognmon o6opoHbI (CT. 1066TK) n kpanHen HeobxooMMocTn (CT.
1067TK), NnpUMeHEeHNE K HapPYLUNTENIO TakK Ha3blBAaeMbIX ONepaTUBHbIX CaHKLWN,
Hanpumep, OTKa3 COBEPLUUTb onpeaeneHHble 4eNCTBUSA B MHTepecax HENCNPaBHOro
KOHTpareHTa (0TKa3 oT ornJaThbl, OT Nepefaydv Bewu v T. rn.), Nopy4eHne BbINOJIHEHUS
paboTbl, HE cAeNlaHHOW OO/DKHUKOM, APYroMy JINLy 3a cYeT JoJKHUKaA (CT. 397TK) n
HeKoTopble gpyrve AencTBus.

3aWmnTa rpaXKAaHCKNX rMpaB 1 OXpaHsAEeMbIX 3aKOHOM MHTepecoB obecneyrBaeTCs
NPUMEHEHMEM MpeayCMOTPEHHbIX 3aKOHOM CMOCOO0B 3aLLUThI.

"noccapuin
Copep>xaHue
Ne
HoBble noHATUA
n/n
1 2 3
B rpa>k[aHCKOM rnpaBe cornaweHne ABYX UM HECKOJIbKUX UL
06 ycTaHOBNEHUN, N3MEHEHUN U MPEKPALLEHUN FParKaAaHCKNX
JloroBop npaB n 0b6s93aHHOCTEN, PAa3HOBMAHOCTb CAENKN. TEpMUHOM
(KOHTpaKT) AoroBop 0603HaYvYaloT TakKXKe rpa>kgaHCcKoe NpaBoOOTHOLLEHME,

BO3HMKLLEE U3 JOroBopa, U AOKYMEHT, B KOTOPOM U3J10)KEHO
cofep)xaHue OoroBop, 3aK/JI0O4EHHOIro B MMCbMEHHOWN hopme



2 3awmTa

MexaHu3M
npaBoOBOM

3 3awuThbl
CyOBbEeKTUBHbIX
npas

CO3HaTesibHas, ueneyCcTpeMseHHasa esaTeNbHOCTb Kak CaMoro
obBMHAeMoOro (Nogo3peBaemMoro), Tak 1 3alUTHUKA, 3aKOHHOI0
npencrtaBuTens, obWecTBeHHOro 3alNTHNKA, FPakAaHCKOro
oTBeT4YMKa n ero npeacrtasutens (KO.N.CTtpemMoBCKUn).
YronoBHo-npoueccyasbHoe 3aKoHO4AaTe/IbCTBO COAEPXKUT
npuHuMn obecnevyeHns nogo3peBaeMomMy U o6BMHAEMOMY NpaBa
Ha 3alunTy.

B35iTasi B €4MHCTBE CUCTEMA NPaBOBbIX CPEACTB, NPX NMOMOLLN
KOTOpow obecneynBaeTcsi BOCCTAHOBJIEHNE HAPYLUEHHbIX
Cy6BbEKTUBHbIX NPaB, 3alLNTa OXPaHSAEMbIX 3aKOHOM UHTEPECOB,
pa3peLleHne NPaBoOBbIX CMOPOB N YCTPAHEHME UHbIX
NpensTCTBUIA B peasn3aumm cybbekTuUBHbIX npas. Mpu
ornpeneneHnn CTpyKTypbl (OCHOBHbIX 3/1EMEHTOB) MexaHU3Ma
3alMThl CnefyeT UCX0AUTb U3 CTPYKTYPbl MEXaHN3MaA
NPaBOBOro PeryjnpoBaHns, Tak MexaHn3M 3alnTbl - HaCTb
MexaHM3Ma NPaBOBOro perysinpoBaHuns



HeycTounka
(wTpad, neHsn)

Mopapok
oCyLuecTBJ/IeHUA
3aWwmThbl NpaBa

Cpenka

Cnocob

onpeneneHHas 3aKOHOM WX AOrOBOPOM LEeHEeXHasd cyMMma,
KOTOPY OO/DKHUK 0053aH ynaaTUTb KPeauTopy B Ciy4dae
HENCNOJZIHEHUSA NN HEHAAEXALLEro NCMOJIHEHNS
ob6sa3aTenbCcTBa, B YaCTHOCTM B CJly4Hae NMPOCPOYKN UCMOSTHEHUNS;
oaunH n3 cnocobos obecnevyeHnsa ncnonHeHnsa ob6a3aTenbLCTB No
rpa>kgaHCKoMy 3akoHogaTenbcTBy P®. Mo TpebosaHuio 06
ynaaTe HeYyCTONKKN KpeanTop He 0b6s3aH foKa3biBaTb
npu4nHeHne emy yboITKOB. KpeanTop He Brnpase TpeboBaTb
ynnaTbl HEYCTOWMKW, €CNN A0JIKHUK HE HeCeT OTBETCTBEHHOCTMU
3@ HEMCNOJIHEHME NN HEeHadJ1e)Xxallee UCnosiHeHne
obsazaTenbcTBa. Kpeantop Bnpase TpeboBaTb ynaaThl
HeyCTOWKW, onpenesneHHON 3aKOHOM, He3aBUCMMO OT TOro,
npenycMmoTpeHa inm 0643aHHOCTb ee ynaaThbl cornalleHnem
CTOPOH. Pa3mMep 3aKOHHOW HEYCTOMKN MOXKET ObITb YBE/InYeH
cornaweHmneM CTOPOH, eC/In 3aKOH 3TOro He 3anpewaeT. Ecnam
nognexalas yrnjate HeyCcTonKa SBHO Hecopa3MepHa
nocnencTemMaM HapylleHus oba3aTenbCcTBa, Cyn Brpase
YMEHbLUNTb HEYCTONKY

pernaMeHTUpoBaHHasa 3aKOHOM UM OOrOBOPOM rnpoueaypa
NPUMEHEHNS CPenCcTB 3allMThbl MPaBa U 3aKOHHOI0 MHTEpeca B
paMKax TOW Uan MHOW POopPMbl 3aLLUThI

caesikamMu NPpU3HaKTCA AeNCTBUSA rpaXkaaH N lopuanyeckunx
NNy, HanpasJiIeHHbIE Ha YCTaHOBJIEHNEe, U3MEeHeHne Nan
npekpalleHne rpa>kgaHckmx npas n obssaHHocTen. Coenku
MOryT ObITb ABYX- MWJIN MHOFOCTOPOHHUMU (O0r0BOPbI) U
OOHOCTOPOHHUMMU. CT. 153, 154 K PO.

OencTBMe nnm cuctema 4encTBun, NpuMeHsemMble npu
NCNOJIHEHUN KaKOoN-HNByOb paboThl, NPU OCYLLECTBEHNN Yero-
HNOY b



CnocoObl
3aKpenjeHHble 3aKOHOM MaTepuasibHO-NPaBOBbIE MEPHDI

3aLlMThI
NPUHYOUTENbHOIrO XapakTepa, NOCPeaCTBOM KOTOPbIX
8 CcybOBLEeKTUBHbIX
NPoOn3BOANTCS BOCCTAHOBJIEHME (MPU3HAHNE) HAapPYLLUEHHbIX
rpa>kaaHCcKmMX y
(ocnapuBaeMbix) NpaB 1 BO3OENCTBME Ha NMpaBoHapyLnTens
npas
CybbeKkTuBHOE

npeanoctTaBjieHHaa yrnpasoMo4eHHOMY Jinly BO3MOXHOCTb

9 rpaxpaHcKoe
NMPUMEHEHNSA Mep NPaBOOXPaHUTENILHOIO XapakTepa

nNpaBoO Ha 3aluuTy

pacxodbl, KOTOPbIE INLO, Ybe NPaBO HAPYLLUEHO, MPON3BEO NN
AOJHKHO ByaeT Nnpon3BecTn 1 BOCCTAHOB/IEHUSA HAPYLLEHHOro
npasa, yTpaTa Win NOBPEXAEHME ero umyLiecTsa (peanbHbli
yuiepb), a Tak)Ke HenoJly4eHHble A0X0A4bl, KOTOpPble 3TO MU0
nony4mnno 6bl Npm 06bIYHBIX YC0BUAX FPakagaHCKoro obopoTa,
ecnm 6bl ero npaBo He BbIJI0 HapyLeHo (ynyuweHHasa Bbiroaa)
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